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List of consultation questions:
Regulation of owners corporation managers

What option do you support, and what are the features of that option that make it the most practical and cost effective way of improving the quality and conduct of owners corporation managers?

I would support option 1A as it involves “a process for disciplinary action for poor conduct”. Individual owners need to have an avenue for complaint regarding conduct by a Manager. Grounds for complaint would include any breach of the OC Act. The Manager should be mindful of the Act at all times. My experience is that the Manager serves the committee. The Manager is a creature of the committee.

Currently the avenue to follow up on breaches of the Act is VCAT. In making a case at VCAT an applicant needs to show consequences for a breach of the Act. This approach diminishes the Act as a source of “black letter law”.

What other eligibility criteria should be considered under Option 1A or Option 1B?

I would assume the training component would require competence in areas such as:-

· Conduct of meetings, including recording of minutes.

· Financial Reporting and the meaning of “True and Fair”

· Fiduciary Duty.

What other matters are important to consider for the transitional arrangements under Option 1A?

That all current OC Managers meet the new requirements. i.e. No Grand parenting.

Which option, and why, would be more effective in ensuring the ongoing knowledge and skill of owners corporation managers?

I have no preference. The main issue is knowledge and compliance with the OC Act, and there needs to be a regulatory regime in place to ensure compliance.

Managers already have resources available to them through CAV and SCA. The issue is compliance with the OC Act, not training in functions like computer software etc.

What evidence is there of the benefits of continuing professional development for owners corporation managers, or for property occupations more generally, in Australia or overseas?
No response.
If continuing professional development is preferred, what steps could be taken to ensure the ongoing quality and appropriateness of the training, and to reduce the risk of exploitation by training organisations and participants?

No response.

What other options are there to support the ongoing maintenance of the knowledge and skills of owners corporation managers?

No response.

Which option is fairer to both parties and why?

Option 3A is fairer. If the OC Manager is doing his job he is protected. I would say that any finding of breach of the Act should be sufficient grounds for termination.

Under option 3A, if certain terms are to be prohibited as unfair what types of terms should be prohibited and what types of terms should not be prohibited and why?

For example, while a requirement for an owners corporation to pay a pre-determined fee in the case of an early termination is not inherently unfair, is there nevertheless a case for prohibiting such fees on the grounds that they may be unfair and may intimidate owners corporations from terminating management contracts?

Unfair terms include

· Automatic renewal

· The right to assign (i.e. sell the contract) without any OC approval

· Generally the five points in your options paper.

Should ‘reasonable’ notice be quantified under Option 3B and, if so, for how long?

No Response

What is the best and fairest way to exercise the termination right under Option 3B?

No Response.

Are the disclosure requirements proposed under Option 4A sufficient to address potential conflicts of interest for managers and, if not, what other measures are required?

I agree with your options per Option 4A, but I would add the requirement that disclosure of commissions be subject to audit opinion for those OC which are required to have their Financial Statements audited.

Is Option 4B sufficient to address the issues arising from the pooling of funds, or is the extra level of regulation under Option 4C required, and if so, why?

No Response.

What are the risks, if any, of unintended consequences arising with the measures proposed in Option 4B or Option 4C?

No Response.

Responsibilities of developers, occupiers and committee members

Are the enhanced general obligations under Option 5A sufficient or are the additional obligations under options 5B, 5C and 5D needed, and if so, why?

The additional obligations are needed.

Are the ‘further expanded’ obligations under options 5B or 5C necessary or should the Queensland or New South Wales approach, as applicable, be adopted without change?

I would expand on the Queensland approach. In particular the reference to “any contract with a third party”, as this would catch contracts for “Building Superintendent Services” etc.

Why would the ‘building defects’ obligation be necessary?

Without a fund, the responsibility for fixing defects may fall back on the owners at the time.

If it is desirable to expand the rule-making power to include rules on smoke drift, renovations and access to common property:

· should Model Rules also be made on those subjects, and if so

· are the proposed Model Rules based on reasonable presumptions about what most lot owners in owners corporation would regard as unobjectionable, and are they adequate?

No Response.

Would a Model Rule on fire-safety advice to tenants, in principle, be unobjectionable, and if so, why?
No Response
Do all or only some of the options improve the position of owners corporations and why?

No Response.

What additional justification, if any, is needed for the proposal for the joint and several liability of lot owners for breaches of owners corporation rules by their tenants and invitees?

No Response.

Is it sufficient simply to expand on the existing duties of committee members to address the issue raised, or is a complete reformulation of committee members’ duties, along the line of the Associations Incorporation Reform Act, necessary, and if so, why?

It is my experience that committee members have commercial interests in entities that provide services under contract. I would favour Option 7 B. I would also like to see the concept of “personal interest” defined to include the interests of family members and other related parties.

DISCLOSURE OF RELATED PARTY TRANSACTIONS.

I would suggest that for a prescribed OC, which is already required to provide audited “true and fair” financial statements, there be a requirement to disclose “Related Party Transactions” as per AASB 124 which would refer to all transactions of committee members and their related parties and entities.

DISCLOSURE OF MATERIAL PERSONAL INTEREST AT MEETINGS

I would suggest that the procedural requirements addressed by S 80 and S 81 of the Incorporations Associations Act should be mandatory for committee members of an Owners Corporation.

What risks or unintended consequences might arise with options 8A, 8B and 8C, which propose extending the powers of owners corporations to deal with community building, water rights and abandoned goods?

No Response.

What is the best approach for dealing with abandoned goods on common property, and why?

No Response.

What are the benefits and risks of the additional power proposed for goods that block access?

No Response.

Decision-making within owners corporations

How might the limitations on proxy farming have negative consequences for the governance of inactive owners corporations?

No Response.

Which approach to giving owners corporation managers decision-making powers in Option 9B is the more effective and why?

No Response.

What are the risks of giving owners corporation managers decision-making powers in the absence of a licensing or enhanced registration scheme for managers?

The manager will make decisions in his own interest, or in the interests of a minority of owners.

Is further relaxation of the special resolution process required for inactive owners corporations and, if so, which alternative under Option 9C is preferable and why?

No Response.

How might reducing the size of an owners corporation committee and providing for who can arrange a ballot improve its functioning?

The issue is the presence of “cliques” and related parties on the Committee. The reduction in size from 12 to 7 as proposed will only make it harder to get an independent voice on the committee. If the problem is apathy then that would indicate that some OC’s have trouble achieving the minimum of 3 on the committee. It is not an argument for reducing the maximum from 12.

Dispute resolution and legal proceedings

How well do options 11A and 11B address the issues raised about the role of owners corporations in dispute resolution and the procedures under Model Rule 6?

No Response

What are the benefits and risks of increasing the amount of the civil penalties for breaches of the rules?
No Response
Which option for reforming the imposition and payment of civil penalties achieves the best balance between fairness and effectiveness, and why?

No Response

Which option, and why, best balances the need for owners corporations to be able to commence legal actions with protection for those lot owners opposed to an action?

No Response

If Option 13A was adopted, would the current provision of the Owners Corporations Act that empowers VCAT to authorise a lot owner to commence proceedings on behalf of an owners corporation still be necessary?

No Response

If Option 13B was considered appropriate but the 66 per cent threshold was considered insufficient to overcome the problems identified, would a further reduction to 60 per cent be appropriate?

No Response

Differential regulation of different sized owners corporations

Which option, and why, represents the most appropriate way to differentiate the level of regulation of owners corporations according to their size?

I would say option 14A would suffice although I have no experience of 2 lot subdivisions.

Generally the need to regulate OC Managers has primacy because without a system of regulation the Act will be ignored.

For a “prescribed owners Corp” I think there is a need for a “related party note” to be included in the Financial Statements’ Remember these entities are already required to produce “true and air” audited statements. A related party note would improve transparency of the dealings of committee members with the OC.

Is the size of owners corporations in each tier appropriate for the requirements imposed on them and, if not, what should be the size requirement for each tier?

No Response

Finances, insurance and maintenance

What other options could be considered to enable owners corporations to recover debts?

No Response

Should the amount of any fee bond be left to owners corporations to set and, if so why?

No Response

Should a maximum amount be set out in the Act and, if so, what should that amount be?

No Response

Would it be more efficient if fee bonds were held by the owners corporation itself, the owners corporation manager or the RTBA?

No Response

Should owners corporations be able to recover costs that exceed the debt or should they be capped at level of the debt?

No Response

Which of the ‘litigation costs’ options better achieves a balance between financial equity for lot owners, encouraging alternative dispute resolution and discouraging unnecessary use of lawyers?

No Response

What would be the cost of increasing the minimum public liability insurance amount to $20, $30 and $50 million?

No Response

How might the equity achieved by the powers proposed under Option 16B outweigh the potential problems?

No Response

In relation to the proposal under Option 16B for differential levies for insurance policy premiums (where a particular use of a lot increases the risk) should owners corporations be:

· required to apply to VCAT for the appropriate order, or

· permitted under the Act to apply the appropriate levy as of right, leaving it to an aggrieved lot owner to apply to VCAT for any remedial order?

No Response

Which option or options do you prefer for maintenance plans and funds, and how does the option or options address the issue?

No Response

Should a general obligation be imposed to deposit in a fund the amount necessary to implement the relevant plan, leaving it to individual owners corporations to resolve on the appropriate part of annual fees or should some fixed proportion of fees be set in the Owners Corporations Act?

No Response

If a general obligation, should the resolution as to the amount to be set aside be an ordinary or special resolution and should it also be stipulated in the Act that the designated part of the fees must be adequate to fund the plan?

No Response

If a fixed proportion of fees, what should that be for both types of fund?

No Response

Where an owners corporation needs to make an assessment of how much of its general repair and maintenance costs arise from a particular use of a lot, what criteria or principles should it apply in making the assessment?

No Response

Part 5 of the Subdivision Act

What, if any, risks arise from removing the requirement for owners corporations to have and use a common seal?

No Response
How much should developers’ property rights regarding initial settings of lot liability and entitlement give way to considerations of fairness?

No Response

If developers’ rights should give way to fairness, which of options 20C to 20E for the initial setting of lot liability and entitlement best ensures fairness, and why?

No Response

Under what circumstances could options 20B to 20D be implemented by the developer rather than a licensed surveyor (which would be cheaper and quicker)?

No Response

To what extent should the surveyor (or developer) be required to set out how the criteria were applied in achieving the settings?

No Response

Under Option 20E, is 30 days a reasonable time for an owners corporation to notify Land Victoria of changes to lot liability and entitlement?

No Response

How might the proposal to reform the process for VCAT applications be sufficient to balance the rights of the majority of lot owners against those of a holder of the majority lot entitlement?

No Response

Which option, and why, is the best and fairest way to provide for a more flexible process to sell buildings governed by owners corporations?

No Response

Under Option 21D, which voting thresholds and VCAT processes are preferable, and why?

No Response

Under Option 21E, which sub-alternative is preferable, and why?

No Response

If the ‘less restrictive’ sub-alternative, should the special resolution be 75 per cent of lot entitlement only and should the burden of proof be on the applicant rather than the respondents?

No Response

To what extent do the options to reform the Subdivision Act in improve decision-making processes within owners corporations?

No Response

Retirement villages with owners corporations

Which option, and why, better achieves the aim of ensuring that the operation of owners corporations in retirement villages conforms with both the Owners Corporations Act and the Retirement Villages Act?

No Response

If Option 22A, which sub-alternative, and why, better resolves the problems involved in the combining of annual meetings for owners corporations and retirement villages?

No Response
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