Submission – Jan Lacey (via email)
SUBMISSION – OPTIONS FOR THE REFORM OF THE OWNERS CORPORATION ACT 2006

Introduction

Our owners corporation property consists of 33 flats of two and three bedrooms. There are two low-rise solid brick buildings erected in the mid-60s. There is a mix of owner occupied and tenanted flats. 

Unlike when the flats were first erected the majority are now tenanted. Apathy of owners is a significant issue, particularly amongst non-resident owners. Some object to money being spent to maintain the buildings, and few attend Annual General Meetings. 

2.2.3
Alterations and repairs to common property

Option 6C: Prohibit lot owners from making alterations or repairs to common property

We support strongly. We have an active case where one owner has altered his property in such a way that another owner’s flat fills with his cooking smells and similar. 

He has also altered the external appearance of the building in a way that is inconsistent with the look of the other flats, and which other owners believe detracts from the overall character of the building.

2.2.4
Rule-making powers and Model Rules

Option 6D: Expand the rule-making power to enable rules to be made for smoke drift, pets, renovations and access to common property,

We support Option 6D.

Option 6E: Make Model Rules for smoke drift, renovations and access to common property

We support the making of Model Rules.

We believe the proposals are reasonable.

2.4.3
Abandoned goods

Option 8C: Permit owners corporations to dispose of abandoned goods on common property

We had a large boat left on common property by an ex-resident and were powerless to remove it even though its placement caused inconvenience to current residents. Many months of committee time were spent endeavouring to resolve the issue after we were advised that we had no power to act. 

We do not have a strong view as to how this should be resolved, but a clear pathway must be available to the owners corporation. 

3.1.3
Special resolutions

Option 9C: Treat unopposed special resolutions as carried or as interim resolutions

We support the first proposal – that if there is a quorum and there are no votes against, the special resolution would pass.

At our last AGM the committee proposed a Special Rule. It was properly drawn up by solicitors on our behalf, and no one had objected to it. At the AGM it was carried unanimously, but because we had just under 50% of owners present (or providing proxies) we did not even meet the threshold for an interim resolution. We will now have to go to the trouble and expense of holding a postal ballot and in the meantime the issue that the Special Rule was intended to resolve continues to plague us.

We are not in favour of the second proposal that the special resolution be deemed to be merely an interim resolution. 

4.2.1
Civil penalty maximum amount

Option 12A: Increase maximum civil penalties to $1,100

We support Option 12A.

4.2.2
Imposition and payment of civil penalties

Options 12C: Retain VCAT’s power to impose penalties but allow owners corporation to retain penalties

We support Option 12C because there should be capacity to reimburse owners corporations for the time and energy involved in pursuing a breach. The current penalty is so low as to not act as a deterrent and should be increased.

6.3
Maintenance plan and maintenance funds

Option 17A: Introduce new thresholds for mandatory maintenance plans and funds

We strongly support maintenance plans and maintenance funds for owners corporations with 10 lots or more. However we would also like to see guidelines established regarding qualifications for the developer of the plan. 

We would also support the ability for unplanned works to be included.

Option 17B: Require mandatory funding of mandatory maintenance plan

We support this Option strongly. We believe that it would reduce disputes when there are major items of maintenance to be undertaken. Some owners initially refused to pay a recent levy to cover the cost of painting the buildings. 

Painting had been neglected to the point that balustrades were rusting and woodwork rotting. Much woodwork had to be replaced. This would not have occurred if the painting had been done in 2008, when it was recommended by a building engineer in a maintenance plan. Without a maintenance fund there was not the will to organise quotes and raise a levy. A properly constituted maintenance fund would have ensured that the work was undertaken, without dispute, and when it was due to be done.

A further levy to cover repairs to asphalt wear and tear that is causing a safety hazard met with similar resistance from some owners.

It would help too if guidance was provided on who was suitably qualified to draw up a maintenance plan to avoid another avenue of dispute (see above – our response to Option 17A).

Another important reason for establishing a maintenance fund is equity. The levies for the painting and the asphalting totalled $3104 – a significant amount. And three of our flats had been sold just before the levies were struck. This meant that three new owners bore an unfair financial burden, causing one at least financial hardship.

In response to questions 49-51 I believe that it would be difficult to determine what proportion of fees should be set aside for a maintenance fund. There are too many variables, including age and general condition of buildings, and the services provided (lifts, swimming pools, gyms or a simple walk-up with stairs). 

The amount should be that necessary to cover the estimated cost of the works encompassed by the maintenance plan. And given that we believe a maintenance fund is essential to the proper running of an owners corporation, any decision about the level of fee should simply require an ordinary resolution.
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