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1.   Introduction

1.1 Australian Unity’s commitment to retirement living

Australian Unity is a mutual, non-profit organisation that dates back to 1840. Throughout this 170-year history, the organisation has provided social infrastructure and services that improve the wellbeing of its members and of Australian society generally through the provision of healthcare, retirement living communities, aged care and financial services. The company operates under commercial principles, with all profits directed back into further sustainable, diverse products and services for members. 

As a well-established and respected provider of retirement living communities as well as residential aged care and a range of in-home care services, Australian Unity welcomes the opportunity to participate in CAV’s review of the contract and information disclosure options for retirement villages in Victoria.
 

Australian Unity’s commitment to community wellbeing, as evidenced by our areas of business and our 10 year partnership with Deakin University to research quality of life through the Australian Unity Wellbeing Index, informs our strategy and motivates us to work in cooperation with various levels of government to explore innovative service delivery systems and the regulation of those systems to better support and enhance the quality of life of ageing Australians.  Most recently we drew on our industry experience to contribute to the Productivity Report and Australian Unity has also contributed to reforms in the taxation and regulation of retirement villages in its own capacity and that of an active member of the RVA. 

As an organisation that focuses on supporting and enhancing the wellbeing of each and every resident, Australian Unity wholeheartedly supports the Victorian Government’s commitment to the promotion of better understanding of retirement village residents’ rights and obligations both prior to entry to a village and also while a resident.  We particularly applaud the Government’s pledge to work with peak bodies representing village owners and residents to develop protocols to encourage a more consistent approach to dealing with contentious issues across Victoria’s retirement villages.

1.2 Australian Unity’s experience and portfolio in retirement living

Australian Unity has 16 retirement villages in our portfolio across Victoria and New South Wales as well as another Victorian retirement village under contract which is scheduled to settle in January 2012. We also have a number of retirement villages in development.  As such, our operational and legislative expertise encompasses both states and we are very familiar with operational requirements under the NSW Act and the RV Act.  This familiarity means that we are well placed to comment on the economic, environmental, social, administrative and compliance implications of any proposed amendments to the current Victorian regulations especially those that may mirror or resemble legislative directions already taken in New South Wales. 

The Australian Unity group is also an approved provider under the Aged Care Act 1997 (Cth) for residential aged care and community care (including Community Aged Care Packages, Extended Aged Care at Home packages, Consumer Directed Care and in-home respite care).   We operate four residential aged care facilities, three of which are in Victoria. 

An outline of our Victorian portfolio is included in this submission as Annexure 1. 
1.3 Purpose of Submission

Australian Unity has prepared this submission in response to the CAV’s request for responses to its Discussion Paper.  This submission does not:

· create or vary any Australian Unity policy or system;

· vary any contract Australian Unity or its related entities may have with any person; 

· commit Australian Unity to any expenditure or action. 

This submission or any part of it must not be reproduced or published without the express written permission of Australian Unity. 
1.4  The need for reform

Australian Unity supports the Victorian Government’s commitment to ‘actively promote better understanding of retirement village residents’ rights and obligations both prior to entry to a village and also while a resident’.   

While the current Disclosure Statement is in obvious need of expansion and improvement, Australian Unity submits that the following factors mitigate against an entire overhaul of how retirement village owners in Victoria market to and contract with their residents. 

1.4.1  Residents are satisfied with their life in our villages

Australian Unity conducts an annual survey of its retirement village residents through an independent market research company.  Focus groups and a written survey are conducted by this research company and the participation rate amongst our retirement village residents is very strong. 

Since it’s inception in 2006,  the results have consistently and clearly shown high resident satisfaction in their choice to live in an Australian Unity village.  In our 2011 survey, just over 80% of respondents stated that they were satisfied with their village and under 70% would recommend their village to a friend.   The strongest driver of these results is the resident’s “fit” into their community.  Other factors such as whether maintenance fees are good value, provision and maintenance of facilities and safety and security within the village are also factors to residents in how they view their life in the village. 

Like other owners of retirement villages, Australian Unity receives complaints from residents about aspects of village life and management decisions from time to time.   We presume that CAV typically only hears these kinds of comments from residents of retirement villages.    This may give a skewed view of how the great majority of residents find their time in a village. 

 Australian Unity frequently has residents commenting on how their lifestyle has improved upon moving into our villages and that they wished they had moved in when they were younger.   A key part of our marketing is through resident referrals and word-of-mouth recommendations.   Given occupancy rates in our Victorian villages are consistently above 95%, with some villages having extensive waiting lists, Australian Unity believes that the popularity of its product ought to give CAV comfort that the industry is currently adequately regulated and while improvements are desirable, there are no fundamental issues that makes the retirement village ‘product’ unsustainable.  

Australian Unity’s annual resident survey, part of which is founded on the disciplines of the Australian Unity Wellbeing Index, also reveals that residents in retirement villages have significantly higher wellbeing compared to the general population. Our data revealed that residents in Australian Unity villages rated their personal wellbeing at 80.3 points in 2009, compared with a like age demographic sample of people living outside retirement villages who scored 77 points. The researchers noted this was statistically significant and thus noteworthy, since the Index’s ten years of research has found that Australia’s wellbeing is generally fixed within a small band between 73.5 and 78.5 points. 

So while the Victorian Government has identified a need for reform and CAV receives complaints which might indicate that resident experiences in villages are not positive, our experience is that the resident find their stays in villages overwhelmingly positive and that while disclosure and contracting processes can be improved, there is no pressing need agitating for extensive reform in other areas – although see our comments in part 3.  See also page 318 of the Productivity Report where other owners of villages report similar levels of resident satisfaction. 
In order to keep our submission succinct we have not expanded on our resident survey results as comprehensively as our research allows.  We would welcome the opportunity to go through our data with CAV and discuss what we believe are the determinative factors in a resident’s experience in a village.  

1.4.2  Resident profile and owner motivations
Residents who enter retirement villages differ in their motivations for moving residence to those motivations held by aged care residents.  Retirement villages are a lifestyle choice or a ‘want’ rather than a ‘need’: a move into aged care is often prompted by a decline in health or change in circumstances.  

Retirement village residents are consumers who are typically very discerning;  most have a lifetime’s experience in managing their financial affairs and many have operated their own businesses and had extensive challenging careers in their working lives.   Almost all of our residents have owned at least one freehold residence in their life and many are familiar with real estate markets and processes. 

Australian Unity views their prospective retirement village residents as intelligent and independent of thought and body and while all residents are entitled to clear and appropriate levels of disclosure about their entry into a retirement village and what their time in the village will be like, their need for protection is only marginally greater than the general adult population when entering into a residential property transaction.  The increased need for protection arises from the retirement village industry being less familiar to people than the general property market and the infirmities that being 55 plus may bring such as vision and hearing impairment or a level of cognitive slowing. Additionally, Australian Unity actively promotes the need for residents to obtain their own financial and legal advice on entering into a village – there is more on this at part 2.2.1.
As well as considering the profile of an average resident, CAV might also consider factors which inhibit owners from engaging in poor practices when marketing to and contracting with residents. 

1. Smooth management after sale of units: owners do not exit the village upon all units being sold:  the life of a retirement village and it’s value is a long-term business and the customers to whom owners sell the unit are also the owner’s customers for the duration of their stay in the village.

2. Owners’ reputational risk: An owner’s reputation in the retirement village market is crucial to a village’s success:  if prospective or existing residents feel that they have not been dealt with fairly and this feeling is expressed outside the village, then the profitability and smooth management of that village and others owned by the owner may be impinged upon.  

3. Clarity in the marketing message is crucial: if residents are uncertain about aspects of village life such as purchase price, maintenance fees, future development and facilities offered they will not feel sufficiently confident to enter the village.   CAV should assume that owners will not need to be pushed to disclose ‘positive’ features of a village as these are selling features. Items such as facilities and services and positive physical attributes will always be comprehensively promoted by owners.
The first two factors are crucial to consider as CAV looks at increasing regulation of the retirement village sector as these distinguish retirement village owners from other residential property developers.  In short, there is no “build and flick” mentality for owners in the retirement village 

Finally, CAV is encouraged to remember that for established retirement villages, the product is about the tangible as well as the intangible.  Village location, type and size of facilities, village layout, the village’s immediate environment:   all of these are self-evident to residents who will typically visit a village a number of times prior to entering into a contract.  This distinguishes a retirement village contract from, say, a financial services product or a telecommunications contract where the contract is primarily about services or intangibles.   All of the physical aspects of a village remain when a village owner changes and so the contract does not embody the entire product bought by a resident.   Also, detailing some of these features in a disclosure statement becomes unnecessary as they are self-evident. 
1.4.3   The New South Wales experience

The Discussion Paper states that it “draws on” the NSW Act.  As noted above,  Australian Unity has extensive experience in operating in New South Wales and this experience suggests that while New South Wales’ regulation of retirement villages is more comprehensive than Victoria’s, it is less conducive to successful resident – owner relations and that disputes arise more frequently and are taken to external authorities and tribunals on a much more regular basis that in Victoria.  

While New South Wales is historically a more litigious jurisdiction than other states across all areas of law, there does appear to be a clear trend in New South Wales when compared to other states of greater reliance on technicalities of the NSW Act.  This comment does not derive from Australian Unity always ‘losing’ under the NSW Act – our recent performance in CTTT actions in New South Wales has seen residents and Australian Unity roughly even in the success of their claims.  The issue is that claims unnecessarily make their way to the CTTT as a fairly regular practice. 

Also, it appears that in the pursuit of clarity NSW has become more and more prescriptive which then leads to further need for definition and has seemingly generated more areas for dispute rather than decreasing them. 
Anecdotally, we are aware of owners who are no longer seeking to invest in New South Wales villages as they believe the regulatory regime in that state to be too restrictive.  Australian Unity is committed to operating in both New South Wales and Victoria (as evidenced by our acquisition of two Victorian villages in the last six months) however, when looking at future acquisitions and investment, the existing and future regulation of the industry in different Australian states will be a major consideration.   
The Productivity Report made the following key point at Part 12: 
Legislation at state and territory level is inhibiting investment in retirement villages. Nationally consistent regulation appears warranted. However, aligning the regulation of retirement living options with that of aged care is not appropriate.

Recommendation 12.4 was that “the regulation of retirement villages and other retirement specific living options should remain the responsibility of state and territory governments” and Australian Unity supports this recommendation.   However, as Victoria moves to reform it’s regulation of retirement villages, it is crucial that the regulation not be so onerous that much-needed investment in seniors ‘ housing  moves to other jurisdictions with a lesser regulatory burden or even to other industries.   Without a viable retirement village and seniors’ housing sector, responsibility for accommodating and caring for older Australian’s will gradually move into the already constrained areas of public housing, residential aged care and health. 
Australian Unity would caution against the wholesale adoption of the New South Wales Retirement Villages Regulation 2009 for Victoria because, although these regulations have a strong consumer focus and regulate the management of villages in great detail, there are elements that can be – and should be – improved. The New South Wales regulations contain provisions which developed out of the efforts of particular lobby groups and responses to quite specific interests in New South Wales.  We believe these interests are not present in Victoria and that the opportunity for Victoria to take a less ad hoc approach to regulation means that the end result will be less idiosyncratic and evidence better governance practices.  

Further, we believe the CAV should take into account learnings from other jurisdictions, particularly that of Queensland where the Public Information Document appears cumbersome and difficult to administer, as well as other industries such as retail leasing in which Victoria and New South Wales appear to have a succinct format for their disclosure statements.  

1.4.4 Consumer Law

As the authority which regulates consumer law in Victoria, the CAV will know that representations and marketing materials concerning retirement villages are regulated similarly to any other product sold in Victoria. Australian Unity suggests these laws already cover the field concerning marketing practices and representations and so sections found in the NSW Act relating to representations and imposing penalties for operators failing to accurately and openly contract with their residents need not be replicated here as this would be unnecessary.
1.5   What is a retirement village unit? 

Through it’s regulation of real estate agency practice, owners corporations and it’s administration of the Residential Tenancies Act 1997,  CAV will be well aware of the complexities of real property and issues arising from its occupation in Victoria. 

Australian Unity believes that there is inconsistency in the NSW Act and a lack of understanding generally about where retirement villages sit in the spectrum of real property and how residents ought to be viewed in relation to their units – are they owners or renters or do they have elements of both?  This confusion is understandable given the different kinds of retirement village structures operated around Victoria and because owners borrow concepts from freehold and leasehold areas. 

Australian Unity operates all of its villages on a long term lease - loan arrangement.  Two villages in our portfolio which were originally operated as strata title villages are currently being converted to these arrangements. We estimate that 70% and above of all units in for-profit villages in Victoria are on long term lease arrangements and that these arrangements are the most frequently adopted by for-profit Owners of new villages.

The type of tenure a resident receives in a village is crucial when considering how the sector might be regulated.  If the four major kinds of tenure (freehold, long-term lease, long term licence (most often used by not-for-profit owners) and short-term lease / rental) are conflated, then residents and owners are left with no clear or intuitive direction on where the answers on the following matters lie: 

· Who is responsible for the cost repairs and maintenance of the unit?

· Who is responsible for the cost refurbishing a unit upon a resident moving out? 

· Who is responsible for the cost of repairs and maintenance to the community facilities and grounds? 

· Does the resident share in any capital gain in the unit’s value?

· Which of the owner or resident may set the sale price?

· What information does the resident have to give the owner regarding its use of the unit e.g. long term guests?

· Who ought to pay for maintenance fees after the resident has departed from the village? 

· Who should insure the unit (but not the unit’s contents)? 

· Is a condition report required upon a resident moving out? 

Australian Unity pictures the spectrum of unit ownership and suggested answers to these questions based on a resident’s interest in the unit and level of commitment to the village as follows: 

	
	Freehold
	Long term lease
	Long term licence
	Short term lease

	R&M of unit
	Resident
	Resident
	Resident
	Owner

	Refurbishment
	Resident
	In equal portions to the capital gain
	In equal portions to the capital gain
	Owner

	R&M of community facilities

(Owner may be funded by village budget)
	Owner
	Owner
	Owner
	Owner

	Capital gain share
	Resident
	As negotiated
	As negotiated
	Owner

	Setting of sale price
	Resident
	Owner and resident where there is capital gain share
	Owner and resident where there is capital gain share
	Not applicable presuming rental arrangement only

	Provision of information to owner
	Notification of all guests
	Notification of all guests
	Notification of all guests
	Only that information needed for security and management purposes

	Payment of maintenance fees after departure
	Resident
	In equal portions to the capital gain
	In equal portions to the capital gain
	Owner

	Insurance
	Owner through resident budget
	Owner through resident budget
	Owner through resident budget
	Owner

	Condition report
	No
	Yes as refurbishment costs are shared
	Yes as refurbishment costs are shared
	Yes


This table sets out the logical 

To summarise the table above, the further residents are to the left, the more they may be likened to residential home owners: the further residents are to the right, the more they may be likened to renters of homes.

A discussion on how a retirement village is properly characterised is included here to highlight that issues in the Discussion Paper may not have a ‘one size fits all’ answer to some points raised.  The NSW Act attempts to address this issue by separating residents into residential tenants without the protection of the NSW Act, rental residents and ‘registered interest holders’.  Australian Unity believes that this goes some way to distinguishing the different kinds of residents and their liabilities and entitlements that ought to flow from this but that the NSW Act has still missed some crucial differences. 

Also, the NSW Act ignores that resident and owner interests are often aligned, especially in the achievement of good sales prices for units where capital gain is shared or deferred fee revenue is linked to sales price. 

2.   Key Issues for Consideration

Australian Unity makes comment on the following key areas:

· Current Australian Unity compliance with the RV Act; 

· Disclosure of information; 

· Contract structures; and 

· Condition report.

2.1   Current Australian Unity compliance with the RV Act

All residents coming into Australian Unity villages from 2010 onwards are on a long term loan lease arrangement. The Resident Documents give residents a 99 year lease over their unit or villa.  Australian Unity takes an ingoing contribution in the form of a loan and a one off rental payment of $10,000 from the residents upon entry. A deferred fee and capital gain share payable to the Owner is deducted from the loan amount at the end of the resident’s stay in the village.   Residents also pay maintenance charges while in the village. 

Upon receipt of a first enquiry from a prospective residents, Australian Unity issues our marketing material on that particular village and the CAV Guide.  Upon the resident making a part deposit payment, Resident Documents are issued to the residents’ solicitors or conveyancers. 

To comply with the existing RV Act, Australian Unity issues Resident Documents to the residents’ solicitors typically between two to four months prior to the resident moving into their unit. 

All documents required to be provided to residents pursuant to the RV Act are either contained within the Resident Documents or are issued simultaneously with the Resident Documents.  Our Resident Documents include:

· the cooling off period on the front of the document.

· a completed disclosure statement

· the list of important information for prospective residents

· any by-laws for that particular village

· any rules created pursuant to the OC Act 

· the complaints/dispute resolution process
· the prescribed conditions required pursuant to regulation 5 of the Contractual Regulations 

2.2  Disclosure of information

Australian Unity is enthusiastic in its support for the enhancement of disclosure obligations as we believe the existing RV Act and Contractual Regulations do not allow residents to easily compare villages and in some areas understand their rights and obligations upon entering a village. 

The CAV Guide provides a good general introduction to retirement villages but the information is necessarily high level to suit all villages.  It is also difficult for residents to ascertain the applicability of some of the information to villages.  Further, the CAV Guide gives information for prospective and existing residents. The CAV may consider whether two guides would be more appropriate:  one for prospective residents and one for existing residents?
The existing disclosure statement regime gives information about tenure in the village (which is framed in very legalistic terms) but does not cover the major items in which Australian Unity believes residents are interested - being entry and exit costs, maintenance fees and other regular charges and facilities and services at the village.
Australian Unity supports a mandatory and standard disclosure statement as the key document for prospective residents rather than voluntary industry code of conduct.  As we are keen not to overload residents with documents, we suggest that the disclosure statement go to approximately 4-6 pages and be set out in a way that it may be compared across villages.  

These aims may not necessarily be achieved by voluntary codes and a general information document (as put forward by the New South Wales regime) as owners often like to enhance forms with attractive layouts (which defeats any intention of uniformity for comparison purposes) and a general information document is yet another document that residents will collect along with village marketing information, the Disclosure Statement, the CAV Guide and eventually their Resident Documents. 

New South Wales has not yet given their form of the general information document and our extensive experience in NSW and recent focus groups on the Discussion Paper with our sales staff indicates to us that this document is not required by residents or owners: – we believe there is no gap to be filled.

Finally, having a single mandatory document in the form of a disclosure statement ensures the entry process is as streamlined as possible and time and cost effective to the prospective resident as well as owners.

2.2.1  Residents seeking independent advice

In our correspondence with prospective residents and in our marketing material Australian Unity strongly recommends to residents that they seek independent legal and financial advice prior to entering the village. Our sales and management staff are trained to answer general questions relating to the specific village at which they work and the resident entry process. However, our staff are acutely aware that  individual residents’ circumstances are not to be discussed as it is inappropriate for owners such as Australian Unity to provide legal or financial advice. 

Even with Australian Unity’s strong recommendation to residents to obtain independent legal and financial information prior to entering into a village, our experience is that approximately 5 percent of all residents act for themselves and another approximately 10 percent would have only a family member or friend advise them. A compulsory attestation or certification from a financial or legal professional as to their client having read and understood the documents (as seen with mortgage documents in the banking sector) is unnecessary.  

2.2.2  Australian Unity’s proposal for form of disclosure statement

Our suggested form of disclosure statement is attached as Annexure 2.  This is our recommended approach to the content and format of the disclosure statement.  It is based on the New South Wales disclosure statement as the CAV has flagged that it intends to use this as it’s base for its revised disclosure statement. 

You will see that many items have been deleted.  The most common reasons for this are that: 
1. compliance by the owner is regulated already e.g. compliance with planning consents, installation of smoke alarms; and
2. the owner will want to disclose as much as they can about the village because those services, facilities or persons involved are a selling point of the village.   For example, owners will already talk about their brand and years of operation and if they are planning further facilities and services as there are positives for the resident.

An item that Australian Unity particularly encourages the CAV not to adopt is the provision of price list for units in the village.  This is the part of the disclosure statement that produces the most amount of administrative work and it may be misleading  for three reasons: 

1. Australian Unity must list all units which are available for sale which includes units on which deposits have been taken.   These units are obviously not available for purchase by a prospective resident which can result in confusion and feelings of having ‘missed out’ when a second deposit must be refused. 

2. In a strata village, the outgoing resident sets the sales price – see section 32B of the RV Act.   Exiting residents and their estates have different motivations in setting their sales price and so when all available units are compared, the owner may be challenged on why sales prices are not comparable on comparable units.   The fact that an owner has no control over an exiting resident or estate’s price expectations or their need for a quick sale and discounting will not ring true to some prospective residents. 

3. Residents usually take some time to enter a village after they have first decided to move.  Most residents visit many villages and spend some time ‘shopping’ for a unit.  Disclosure statements with unit prices can become quickly outdated when property markets are moving or when availability of units in a village rises or falls quickly.  Residents returning to a village for which they have price expectations may be surprised at price movement.

2.2.3  Australian Unity’s proposal for timing of provision of materials

Australian Unity has sorted the documents typically presented to prospective residents into those which must be provided and those which must be disclosed.

Our experience indicates that the level of staged information detailed in the table below is appropriate and provides the right level of clarity to trigger decision making at key stages for residents.

	Enquiry stage
	Est. time from settlement
	Materials provided
	Person responsible for providing
	Provision of materials regulated?

	Investigative – general
	>6 months
	CAV Guide and website
	CAV


	No

	
	
	Owner brochure and website
	Owner


	No

	Investigative – unit specific
	>3-6 months           
	Disclosure Statement
	Owner
	Yes – both form of document and requirement to provide

	Pre-contractual
	>2 months
	Resident documents
	Owner
	Yes – both form of document partly prescribed and requirement to provide


As mentioned above, Australian Unity provides Resident Documents typically between two to four months prior to settlement and approximately 20 percent of established village transactions and approximately  30 per cent of new village transactions fall over due to residents failing to sell their current principal place of residence or changing their minds about moving into a retirement village (which decision is not usually based on the content of the Resident Document but on lifestyle, health and family access and care reasons). 

Australian Unity issues in the two to four month period prior to a scheduled settlement because residents and their solicitors are typically at their most receptive to the information at this time as they are then focussing on  organised in selling their existing home and making arrangements fro the move. 
For all but one of our Victorian villages, Australian Unity processes our documents in-house and even with this low number of residents not proceeding further, some expenditure is wasted on transactions that fall over typically as Australian Unity has incurred administrative time and resources in issuing Resident Documents drafted with that resident’s details. For villages that pay external law firms, the actual cost would be higher.

Information that should be available to residents upon request and in a folder kept at village reception has been listed with Australian Unity’s commentary in Annexure 3. This list is derived from section 20 of the NSW Act and regulation 12 as well as some specifically Victorian documents.
Although making this information available to residents is not “cost effective” for the owner and is a small administrative burden, it provides value to some residents and their professional advisors who occasionally do seek further details on the village.   As our experience in New South Wales is that these documents are infrequently requested or accessed, Australian Unity is comfortable with bearing the cost of providing these.

2.2.4    Calculation of exit entitlement

The calculation of a resident’s exit entitlement paid upon their exit from a village is crucial information for a resident and their family. This is most evident when Australian Unity receives claims from beneficiaries under wills of former residents stating that the residents must never understood how the Resident Documents worked.
Australian Unity has given extensive consideration to the matter of whether an exit payment calculation should be provided to prospective residents at the investigative – unit specific stage. We have concluded that variables would make sample calculations irrelevant and confusing. Variables include owners having to estimate capital gains over 5-20 years in the area; differing on units within a village (let alone between villages) ingoing contribution amounts; deferred fees being calculated on ingoing contribution amount or resale price; capital gain sharing arrangements; the period over which deferred fees are calculated;  and whether stamp duty applies.

Australian Unity understands from our Queensland contacts that the completion of Part 3.9 to 3.15 of the Public Information Document causes much consternation for owners and may encourage prospects to focus on the final estimates rather than the calculation process. Owners are understandably uneasy about estimating capital gains rates. The Queensland approach contrasts with Regulation 10 made under Section 17 of the NSW Act, which prohibits owners from making representations that a person is likely to obtain a capital gain at the time of vacating the village. 

In Victoria, it is not standard general real estate practice to promise capital gain and real estate agents typically strive to keep away from such statements. This being the case, Australian Unity does not believe this practice should be adopted in retirement villages.  Retirement villages are an independent living option and residents must make their own decisions about entry and their exit entitlement. Put another way, coming into a retirement village does not guarantee a certain level of return:  no property investment comes with this and retirement village owners should not have to bear this risk.   
2.2.5  When disclosure goes wrong
Australian Unity believes that a fine of $24,428 for failure to provide the disclosure and contract documents prescribed by the RV Act is too high – especially when penalty is one of strict liability and no consideration is given to whether the resident’s position has been affected.   
More importantly, the section 22 rescission right granted to a resideupon an owner failing to provide documents or within the timeframes set out is excessive.  A scheme similar to that in NSW where the resident must notify the owner of the village of the breach of the disclosure requirements within three months of entry into the village to activate the rescission rights is more appropriate. 
Australian Unity also suggests that CAV consider the ability of real estate agents who are not the owner to comply with the new disclosure regime.   If the revised regulations make it too convoluted or burdensome to comply  and the penalties for non-compliance are perceived as too high compared to the commissions that may be made, this will limit external agents’ involvement in the retirement village sector.
2.3 Contract structure

As noted on page 14 of the Discussion Paper, standard form documents have been attempted in 2004 and discontinued. Australian Unity supports this outcome. We understand that New South Wales are currently investigating standard documents but we believe it’s too difficult to accommodate all the variables in the industry and agree with the reasons stated by CAV in the discussion paper for discontinuing the effort. 

While we understand the reasons why NSW is currently undertaking this process, Australian Unity believes the best balance is achieved by proscribed and prescribed terms (Schedule 2 of the NSW Act). It is not important if the items to be included are provided in a single, unbroken schedule or if they are to be displayed somewhere within the document. 

Page 18 of the Discussion Paper suggests the insertion of a standardised contract layout page at the front of resident documents. Australian Unity agrees with this initiative.
In saying this, we are comfortable with a prescribed layout if it is in a form similar to that used in contracts for sale of real estate prescribed by the Law Institute of Victoria. However if the standard layout went beyond an information table of key commercial terms then this would most likely necessitate a substantial restructure of our documents which would not be welcomed.

Below we comment on whether certain items ought to be included or excluded as a standard term in a contract and whether terms ought to be implied into resident contracts. We have weighted these as: Essential, Important, Neutral, Unimportant to guide the CAV in how serious Australian Unity’s feeling on that point is. 

2.3.1 Matters to be excluded

	Matter to be excluded
	Australian Unity commentary
	Weighting

	require the resident to have a will or to advise the manager of its location
	Agree - exclude
	Unimportant

	require the resident to take out insurance, other than liability insurance for any motorised wheelchair operated by the resident
	Agree – but this wording is unhelpful.  Residents ought to be encouraged, but not forced, to have contents insurance for their units
	Important

	require the resident to pay the manager’s costs for:
	
	

	· corresponding with the resident
	Disagree – if these charges are prohibited under the RV Act, a term on it need not be included in the resident contracts
	Neutral

	· preparing or providing any information that must be given to the resident
	
	

	· enforcing the contract against the resident
	
	

	restrict the resident’s absence from the village
	Agree
	Neutral

	require the resident to pay liquidated damages for a breach of the contract or the village rules (that is, a pre-specified amount regardless of the actual loss or damage caused)
	Disagree – if this term is prohibited under the RV Act, a term on it need not be included in the resident contracts
	Neutral

	exclude or limit any future statutory relief for the resident regarding his or her obligations or liabilities under the contract
	Disagree – if this term is prohibited under the RV Act, a term on it need not be included in the resident contracts
	Neutral

	exclude or limit the manager’s liability for default or negligence
	Disagree – if this term is prohibited under the RV Act, a term on it need not be included in the resident contracts
	Neutral

	contain an ‘entire-agreement’ term
	Disagree – owners ought to be able to rely on the resident contract containing the entire terms between the owner and resident.  Protection about misleading advertising and other materials is already found in the RV Act and competition and consumer law
	Essential

	give the manager power to terminate the management contract 
	Agree
	Neutral

	give the manager power to assign the management contract without the resident’s consent
	Disagree – the owner of a village ought to be able to sell that village without resident consent. This is the practice for any other landlord or business owner in Victoria and retirement villages should not be an exception
	Essential

	give the manager power to relocate the resident to other premises without the resident’s consent
	Disagree – Australian Unity would like to see the introduction of a section based on section 136 of the NSW Act which would allow Australian Unity to move it’s leasehold residents within a village provided certain conditions are met
	Important

	include charges in the exit fees to recover administration and operating costs other than those incurred while the resident resided in the village
	Agree
	Neutral

	require the resident to pay more than half the costs of any valuation of the unit or residence right that is required or permitted, except where the resident has acted unreasonably
	Disagree – if this term is prohibited under the RV Act, a term on it need not be included in the resident contracts
	Neutral


2.3.2  Matters to be included
	Matter to be included
	Australian Unity commentary
	Weighting

	village name and address, the names of the parties and the date on which the contract is made
	Agree
	Essential

	the unit address and any garage, storeroom, and parking space entitlements
	Agree
	Essential

	the date that the resident occupies the unit
	Agree
	Essential

	the existence and primacy of the Act and the regulations made under the Act
	Agree
	Important

	the resident’s rights under the statutory cooling-off period
	Agree
	Important

	what fixtures, fittings and furnishings are provided
	Agree
	Essential

	the resident’s ability to alter and add to the unit
	Agree
	Neutral

	the resident’s ability to transfer to another unit or other type of accommodation
	Agree – residents frequently have queries about moving out of the village and into an aged care facility
	

	if the unit is incomplete, the resident’s ability to determine its design, construction and furnishing
	Agree
	Neutral

	any restrictions on the resident’s use of the unit
	Agree
	Important

	any restrictions on pets, visitors and car parking
	Agree 
	Neutral

	any restrictions on the persons to whom the resident can transfer the unit
	Agree – retirement village contracts are typically not assignable
	Essential

	the manager’s rights of access to the unit
	Agree
	Neutral

	the manager’s ability to relocate the resident to other premises without the resident’s consent
	Agree – Australian Unity would like to see the introduction of a section based on section 136 of the NSW Act which would allow Australian Unity to move it’s leasehold residents within a village provided certain conditions are met
	Important

	the services, facilities and amenities provided – including details of any service or facility that the manager represented would be provided or made available, and the date it would be so
	Agree
	Neutral

	the consultation process for changes in services or facilities, which must include exploring alternatives
	Disagree – if these terms are prescribed by the RV Act, a term on it need not be included in the resident contracts
	Neutral

	the repair and maintenance procedure – including the responsibilities of manager and resident, and the process for the resident to ask the manager to carry out repairs and maintenance
	Agree
	Essential

	the manager’s legal costs payable by the resident
	Agree
	Neutral

	all retirement village fees payable, including:
	
	

	·  details of all costs payable to gain entry to, reside in and leave the village (ingoing contribution, including interest, maintenance and other recurrent charges, and the matters for which such charges may be used and any departure fee)
	Agree
	Essential

	· how the maintenance charge is to be adjusted and how special levies can be imposed
	Agree – although may be a reference to sections of the RV Act dealing with this
	Important

	· the method of calculating any refund due to the resident on termination of the contract, including how capital gains or losses are shared and any applicable financial penalties
	Agree
	Essential

	insurance that the manager is responsible for
	Agree
	Important

	who is responsible for the costs of maintaining the unit in a reasonable state of repair, including replacement and maintenance of fixtures and fittings
	Agree
	Essential

	what refurbishment or reinstatement of the unit will be required and who pays for it 
	Agree
	Essential

	how the contract may be terminated, including the minimum advance notice to a resident when the manager terminates the contract
	Agree
	Essential

	whether the resident can refuse to change or terminate the contract
	Agree
	Neutral

	any terms implied into the contract by the Act or regulations
	Australian Unity is unsure as to what this term refers

	the village rules
	Agree
	Neutral

	dispute resolution arrangements – including the internal and external processes for dealing with disputes, and the fees payable for dispute resolution
	Agree but see commentary on provision of complaints and dispute policy in Annexure 3
	


2.3.3 Implied terms

	Items to be implied
	Australian Unity commentary
	Weighting

	The manager is obliged to:
	
	

	use best endeavours to ensure tenants, employees, invitees or other persons lawfully on the village premises comply with village rules
	Agree
	Neutral

	promptly carry out repairs or replacements to the common facilities and other areas under its control that are necessary for the health, safety or security of residents
	Agree
	Neutral

	get the resident’s consent to enter their unit:
	
	

	· unless in an emergency or if a resident’s safety or property is endangered. In this circumstance, the manager must make a reasonable attempt to obtain the resident’s consent
	Agree
	Neutral

	· subject to any contract provision that enables entry for reasonable cause on reasonable notice
	Agree
	Neutral

	give receipts for payments made by the resident or keep a record of such payments.
	Agree
	Neutral

	The resident is obliged to:
	
	

	use best endeavours to ensure invitees or other persons lawfully on the resident’s premises comply with the village rules
	Agree
	Neutral

	respect the rights of other residents and persons in the village
	Agree – the RV Act does not currently contain a section similar to section 83 in the NSW Act but Australian Unity would welcome such a reform


	Neutral

	not interfere with other residents’ peace, comfort and privacy
	
	

	respect the rights of the manager, its employees and agents to work free from harassment and intimidation
	
	

	not adversely affect the occupational health and safety of people working in the village
	Agree
	Neutral

	not withhold consent unreasonably if the manager asks the resident to relocate to other premises
	Agree – but see comments above at 2.3.1 and 2.3.2 regarding relocating leasehold residents

	The resident has a right to:
	
	

	exclusive and vacant possession of the unit in a clean and tidy condition
	Agree
	Neutral

	not be liable for fair wear and tear to the unit, when the resident does not own the unit 
	See commentary below on fair wear and tear

	any refund entitlements, unaffected by termination of residence right (even for breach of contract)
	Australian Unity is unsure as to what this term refers

	remove any fixture that the resident has added, at any time before permanently vacating the unit
	See commentary below on fair wear and tear

	General provisions
	
	

	Terms prescribed under the legislation take precedence over inconsistent terms of the contract or village rules
	Agree
	Neutral

	Village rules take precedence over inconsistent terms of the contract
	Disagree – the resident contract should always override any rules relating to the village
	Important

	The contract must comply with applicable legislation and is void to the extent of its inconsistency with this legislation
	Agree
	Neutral

	The manager and resident will deal with each other in good faith
	Agree – however the drafting of these provisions needs to be carefully considered as the implication of a good faith provisions has wide-reaching legal implications
	Neutral


2.3.4 Fair Wear and Tear

In light of the discussion at part 1.4 and that all Australian Unity residents are long–term leaseholders, we suggest that:

· all damage to a unit beyond fair wear and tear be to a resident’s account; and

· fair wear and tear cannot be defined, as it is a matter of fact and dependent upon:

· the length of time a resident has occupied the unit

· the condition of the unit upon the resident’s entry

· the level or amount of wear and tear and to which items.

· units should be refurbished upon a resident’s exit and the costs of that refurbishment should be borne in the same proportion as the proportion of capital gain share between the resident and the operator.
2.3.5  Representations which may be made by an owner
The NSW Act proscribes certain representations made by owners in section 17 and regulation 10.  Although the Discussion Paper has not referred to these, Australian Unity believes that commentary on these sections ought to made along with excluded and included terms and implied terms. 

	Prohibited representation under NSW Act
	Australian Unity commentary
	Weighting

	knowingly represent that the complex is a retirement village unless the complex is a retirement village within the meaning of this Act
	Agree
	Neutral

	make a representation to a prospective resident knowing that it is inconsistent with the information contained in the disclosure statement provided to the prospective resident 
	Agree
	Neutral

	 knowingly represent to a prospective resident that a particular service or facility is provided to or available at the village or to the residents, or is associated with the village, unless the service or facility is so provided or made available or associated
	Agree
	Neutral

	if the Owner of a retirement village represents to a prospective resident of the village that a service or facility is to be provided to or made available by the Owner at the village or to the residents in the future, the Owner must ensure that a village contract entered into by that person and the Owner specifies the service or facility concerned and the date by which it is to be provided or made available
	Agree
	Neutral

	that a person is likely to obtain a capital gain at the time of vacating the village
	Agree
	Neutral

	any estimation of possible variations to future recurrent charges, except where the village contract provides for recurrent charges to be varied in accordance with a fixed formula
	Agree
	Neutral

	any estimation of the future size of the village except in respect of development where construction is underway and a completion date is known
	Disagree – owners should be able to talk about the size of the village prior to construction commencing.  Also 
	Important

	any representation in respect of future ownership of the village, except if a contract to transfer ownership of the village has been entered into, in which case details about that contract may be provided


	Disagree – owners should be able to discuss their long-term interest in the retirement village sector
	Neutral

	that the village is an approved provider of residential care within the meaning of the Aged Care Act 1997 of the Commonwealth


	Disagree – Australian Unity co-locates its aged care facilities with its retirement villages because this is what residents seek as they age.  This prohibition means that Australian Unity cannot advertise that our facilities are co-located and our staff cannot discuss how the resident may progress from the retirement village to an Australian Unity aged care facility – even if asked the direct question by a resident.    See page 312 of the Care for Older Australians Productivity Report on the Retirement Village Resident Association’s “dissatisfaction with current regulatory arrangements because they do not guarantee transition from retirement village living to residential care” 
	Important

	that residents of the village have priority access to residential care by an approved provider under the Aged Care Act 1997 of the Commonwealth 


	Agree – although this is already covered under the Aged Care Act 1997 (Cth) so need not be covered in the RV Act
	Neutral


2.4 Condition report

Australian Unity has consistently found that the use of condition reports has enhanced resident and owner communication on issues of reinstatement and refurbishment and we support their use.   Our commentary at part 1.4 includes a statement on which types of tenure should necessitate a condition report.
In the Discussion Paper the CAV quotes the NSW Act but we note that since 1 March 2010, condition reports only relate to short term rentals (see Section 193(1)). 
The timing on a condition report should not be prescribed because often building and refurbishment works are completed only a few days prior to settlement and typically residents want condition reports to occur as close as possible to settlement. If CAV felt compelled to put a time restriction on the completion of such a report, we would suggest three days prior to settlement, which can be waived at the resident’s election (for example, so that settlement is not delayed). 

Australian Unity spent considerable time in 2009 preparing its own condition report that addresses issues raised by incoming and exiting residents as well as sales and village management staff. Australian Unity is willing to provide this document to CAV upon request. 

3.   Other issues for consideration

Australian Unity recognises that the Discussion Paper does not seek to reform all of the RV Act and we note the CAV’s stated aim of not amending the RV Act itself and only updating regulations made pursuant to the RV Act. 

When the CAV turns its attention to a full review of the RV Act, Australian Unity would be keen to see the following items included as issues in that review as we believe these are pressing issues for the industry:  

A.  the overlap of the Owners Corporation Act 2006 (Vic) with the RV Act:  Australian Unity provided information on this issue to CAV in October 2009.  This is reproduced at Annexure 4.

B. the capping of increases in the resident budget to increases in the Consumer Price Index:  Australian Unity has three issues with the current regime: 

(i) Australian Unity can think of no other sector in Australia which has capped charges where those charges are not within a single person’s or vendor’s control.  While the current RV Act regime seeks to protect residents from sudden or sizeable increases in monthly charges because many retirement village residents are on fixed incomes, it is unrealistic for residents to expect that because they have entered a retirement village that their monthly charges should be anything other than actual costs.   

(ii) The exemptions to the CPI adjustment cap pursuant to section 38 of the RV Act often cover most of the large items in a resident budget.  This results in residents believing their maintenance fees are ‘capped’ when in fact only a portion of their fees are subject to CPI restrictions. 

(iii) If the cap is adhered to, it may mean the loss of services to the village with which many residents may be disappointed.  Australian Unity believes the residents should decide their monthly fees and which services and facilities they obtain for those fees independently of considerations of CPI capping

C. the definition of “owner”:  Australian Unity would suggest adopting wording based on  the NSW Act definition of Owner  such as ‘a person who manages or controls the retirement village and include the person who owns the land in the village’. This would enable different ownership and management structures to be put in place which may lead to greater investment in the sector. 

D.  changing the term for regular resident contributions to the resident budget from “maintenance fees” to “recurrent charges”:   Australian Unity finds that residents become confused about the purpose of maintenance fees when they are used for management costs other than physical repair and maintenance of the village.  Also, ‘maintenance fees’ are frequently confused with contributions to capital maintenance or works funds and sinking funds.  

4. Retirement Villages Association 
Australian Unity has been involved in the RVA’s submission to the CAV on the Discussion Paper and we are supportive of that submission.  This submission has been prepared to highlight any differences in attitude or position between that of the RVA and Australian Unity.  
Finally, Australian Unity is a proud supporter of the RVA’s accreditation scheme and we believe that the CAV ought not underestimate this mechanism as for regulating the industry. 
Glossary

Australian Unity
Australian Unity Retirement Living Management Proprietary Limited

CAV



Consumer Affairs Victoria, Department of Justice

CAV Guide
Consumer Affairs Victoria Retirement Villages: Guide to choosing and living in a retirement village (2011)

Contractual Regulations
Retirement Villages (Contractual Arrangements) Regulations 2006 (Victoria)

Discussion Paper
Retirement Villages: Contract and information disclosure  October 2011 options published  by CAV

NSW Act
Retirement Villages Act 1999 (NSW) and Retirement Villages Regulation 2009 (NSW)

OC Act


Owners Corporation Act 2006 (Victoria)
owner


means the registered proprietor of the freehold of the 


village and the manager of the village:  no distinction 


is made between the two for the purposes of this 


submission
Productivity Report
means the Australian Government’s Productivity Commission Inquiry Report Caring for Older Australians June 2011
Resident Documents
i)   Agreement for Lease





ii)  Lease





iii) Loan Agreement

RVA



Retirement Village Association

RV Act


Retirement Villages Act 1986 (Victoria)
Annexure 1 – Australian Unity Victorian Portfolio

	Facility Name
	Type
	Location 
	Number of units or beds
	Year established

	
	
	
	
	

	Walmsley Friendship Village
	Retirement Village
	Greeves Drive, Kilsyth
	198
	1980

	Geelong Grove
	Retirement Village
	Barrewarre Road, Grovedale
	148
	Purchased in 2011

	Morven Manor
	Retirement Village
	Tanti Ave, Mornington
	86
	Under contract: to be settled in January 2012

	Victoria Grange 
	Retirement Village
	Burwood Highway, Vermont South
	36 complete, 73 to be constructed
	2008

	The Oaks 
	Retirement Village
	Hull Road, Croydon
	25
	Purchased in 2007

	Peninsula Grange 
	Retirement Village
	Racecourse Road, Mornington
	19 complete, 259 to be constructed
	2010

	
	
	
	
	

	Walmsley Aged Care
	RACF
	Greeves Drive, Kilsyth
	114
	1980

	Wahroonga Aged Care
	RACF
	Coleman Parade, Glen Waverley
	106
	1962

	Victoria Grange
	RACF
	Burwood Highway, Vermont South
	110
	2009


Annexure 2 -  Disclosure Statement
Annexure 3 – Documents to be made available or provided upon request

	ITEM
	TO BE AVAILABLE PROVIDED UPON REQUEST
	COMMENTARY

	 a site plan for the village,
	Yes
	

	plans showing the location, floor plan and significant dimensions of residential premises available in the village, 
	Yes but see commentary
	Plans showing all units’ location, floor plan and significant dimensions should be available but only the unit in which a prospective resident is interested should have to be provided upon request

	the proposed annual budgets (if any) and the approved annual budgets for: 
	
	

	· each of the last 3 financial years of the village, and 
	Yes
	

	· the current financial year, and 
	Yes
	

	· the next financial year (if budgets in respect of that year are available)
	Yes
	

	the accounts for the village, audited if so required under Division 6 of Part 7, for the last 3 financial years (excluding, during the first 4 months of a financial year, the immediately preceding financial year if the accounts for that year are not available), 
	Yes
	

	examples of all village contracts that an incoming resident may be required to enter into, 
	Yes
	

	the trust deed for any trust fund into which money paid by the residents is deposited, 
	Yes
	

	the village rules, 
	Yes
	

	the terms of the development consent, if any, for the village, but only if: 
	
	

	· construction of the village is not complete, or 
	Yes but see commentary
	Provision of all planning and building permits should be available for inspection no matter what the status of the development of the village.  It may be sensible to limit the obligation to provide copies of these upon request where they run to many hundreds of pages or perhaps residents might be charged for printing at a cost per page after the first 150 pages

	· it is a condition of the development consent that a particular service or facility be provided for the life of the village, 
	
	

	if there is a capital works fund established for the village-statements of the balance in the fund as at the end of: 
	
	

	· each of the last 3 financial years of the village 
	Yes
	

	· the most recent quarter
	No
	The last three financial years’ statements should be sufficient

	if the Owner is required to provide the residents with quarterly accounts-the most recent quarterly accounts of the income and expenditure of the village, 
	Yes
	

	if the Owner of the retirement village and a Residents Committee were parties to any proceedings before a court or a tribunal in the immediately preceding 5 years-each decision or order made in respect of the proceedings and any reasons given by the court or tribunal in respect of any such decision or order, 
	Yes
	

	if the Owner of the retirement village operates a waiting list for the village and charges a waiting list fee-the Owner’s written policy setting out the way in which the waiting list operates, 
	Yes
	

	if the retirement village is subject to a strata scheme: 
	
	

	· the by-laws of the scheme
	Yes
	

	· any management agreement relating to the village to which the relevant owners corporation is a party
	Yes
	

	· the minutes of the most recent annual general meeting of the owners corporation, 
	Yes
	

	CAV Guide
	Yes
	

	the procedure for dealing with management complaints required by section 38E of the RV Act
	Yes
	Compliance with section 38G  of the RV Act may be best achieved by having the complaints and disputes policy available for inspection and provided upon request rather than the current requirement of  residents being “informed of the matters contained” in that policy

	a copy of a title search of the village land which shows all current dealings
	Yes
	

	copies of section 9 notice sand section 29 charges relating to the village 
	Yes
	

	copies of any Section 173 Agreements
	Yes
	


Annexure 4 – Owners Corporation Act 2006 overlap with RV Act

	Major problem areas resulting from overlap
	Comments

	Annual General Meeting (AGM)
	One Owner mentioned that the biggest issue is the requirement to hold an AGM under each body of legislation.  In addition to the RV Act and the OC Act, this Owner is also governed by the Associations Incorporation Act 1981 (Vic).  This means that if the timing does not coincide, a retirement village owner could have three AGMs per year.
This Owner also stated that it is onerous to have three pieces of legislation to comply with especially if the same objectives of each can be achieved at one meeting.
Some of this Owner’s villages have both freehold and leasehold residents.  Consequently, only some residents of each village are eligible to vote at AGMs of owners’ corporations.  The remaining votes are exercised by the Owner.
Another Owner mentioned that it has to ensure that it complies with both the RV Act and the OC Act in setting and conducting meetings.    Both Acts prescribe similar requirements in relation to meetings of the manager of the village and the owners’ corporation respectively.  There are provisions in each of the Acts that specify the timing of annual general meetings (AGMs), who can convene an AGM, notices of AGMs, agendas of AGMs, documents to be presented at AGMs, voting and proxy requirements and special resolutions.  This causes an added and unnecessary level of complexity for this Owner and residents alike.
Please refer to the attached table which provides a comparison of the meeting and voting requirements under the RV Act and the OC Act.


	Financial management
	One Owner has implemented new financial management arrangements in order to comply with both the RV Act and the OC Act.  This Owner has divided the income and expenditure of each village from one fund into the following six funds: an owners’ corporation administration fund, an owners’ corporation capital maintenance fund, a freehold service agreement administration fund, a freehold service agreement maintenance reserve fund, a leasehold administration fund and a leasehold maintenance reserve fund.
The level of complexity involved is significant and it has created a huge amount of confusion and concern to residents, even those with a financial background.


	Maintenance planning and funds
	There are quite distinct obligations regarding the maintenance funds for retirement villages.  The OC Act now has detailed obligations requiring a maintenance plan and maintenance fund if the retirement village is a prescribed owners’ corporation.  These obligations include annual reporting, a 10-year plan and payments only in accordance with the approved plan except for those to which a special resolution of the owners’ corporation has agreed.
The maintenance plan only relates to owners’ corporation common property or property for which the owners’ corporation is responsible.  Consequently, if a retirement village has communal facilities owned by the manager or a related party, the owner of the retirement village will need a separate capital maintenance fund and contribution from residents unless the communal facilities have become the responsibility of the owners’ corporation through a lease.  Having two funds is cumbersome and no doubt confusing to residents.  It is preferable if the OC Act contemplated one fund for both common property and communal facilities if required.


	Multiple strata schemes
	Where there is more than one strata plan within the one village, one Owner has a separate set of accounts for each strata plan and separate AGMs.  The residents in these villages are very opposed to this system and say that it has created a division within their village.


	Fees
	The blurring between retirement village fees and owners’ corporation fees impacts on how each of them can be increased.  Retirement village fees under the RV Act are capped pursuant to the Retirement Villages (Contractual Arrangements) Amendment (Formula) Regulations 2009 (Vic).


	Resident documents and inequalities

	Being covered by both the RV Act and the OC Act causes complexity and confusion in drafting resident documents.  It also results in inequalities between freehold and leasehold residents.

	Use of common property

	The overlap of the RV Act and the OC Act causes issues regarding the use of common property especially between freehold and leasehold residents.  It also affects the ability of Owners to expand their village.


	Dispute resolution and rules

	The RV Act and the OC Act impose different complaint and dispute resolution processes.  The manner in which complaints and disputes under the RV Act are resolved and reported are outlined under Division 3 of Part 6A of the RV Act.  Owners’ corporation complaints and disputes are resolved in accordance with Parts 10 and 11 of the OC Act.
Village rules are required under the RV Act and owners’ corporation rules are required under the OC Act.  Whilst there is a carve out in place under section 37(1) of the RV Act stating that the village rules section of the RV Act does not apply to owners’ corporation rules, whether the owners’ corporation rules cover all of the items normally addressed under the village rules causes confusion.












� Capitalised words are defined in the glossary at the end of this submission.


� As defined in The Victorian Liberal Nationals Coalition Plan for Consumer Affairs (2010).
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