Retirement Villages: Contracts and information disclosure options

The retirement village sector of Victoria is diverse and therefore somewhat complex. At this point in time the Retirement Villages Act 1986 does not fully address this diversity or complexity, and as a result gaps within the sector have occurred. It has also translated into a lack of professional expertise in this area, especially in the availability of legal advice around retirement village contracts.

For a retirement village resident the contract is the key legal document, after the Act, outlining the rights and responsibilities of both residents and managers. Where the Act remains silent the contract should fill the gap. Due to the diversity of the sector though there are various contracts available, depending on the choice of retirement village. For a prospective resident to navigate their way toward making an informed decision, without assistance, can be quite difficult.

An older person’s entry into a retirement village, and the ingoing contribution required to secure a place, is dependent on the income and assets they have available. Within the retirement village sector there are two distinct models: for-profit villages and Not-For-Profit (NFP) villages. For-profit villages tend to have fairly high ingoing costs, with more extensive services and facilities on offer. NFP villages, alternatively called Independent Living Units (ILUs), tend to have lower ingoing contributions, the services and facilities are minimal, if existent at all, and the housing standards are basic. For many ILUs the contracts provided are insubstantial, sometimes non-existent, and information is scarce. 

This submission is being written on behalf of expressed experiences and needs shared by ILU residents contacting Housing for the Aged Action Group (HAAG). 

HAAG has provided assistance to older people in retirement housing for many years, ranging from individual advocacy to community education and development. HAAG also provides a specific information and support service for older people in retirement housing, as well as facilitating a working group consisting of ILU residents. The aim is to increase older residents’ awareness of their rights.

HAAG’s services are aimed at assisting older people with the highest needs, particularly those on low incomes, therefore support is aimed at residents in retirement housing who are considered vulnerable and disadvantaged. The outcome of this criteria has seen our assistance focus on residents of NFP retirement villages.

NFP villages are a much neglected form of housing, even though they represent 62% of registered retirement villages in Victoria. This being the case the importance of a higher and more equitable standard of contract, for all retirement village residents, is of the utmost importance. Improved information disclosure for prospective residents is also paramount to ensure older people understand their rights and obligations in order to make an informed decision about their retirement living.

Housing for the Aged Action Group wishes to address the Retirement Villages discussion paper: Contracts and information disclosure options in terms of the following topics:

· whether existing legislation enables residents to compare villages and understand their rights and responsibilities properly;

· whether residents are able to obtain the information necessary to make an informed decision;

· whether staged disclosure of information and documents is beneficial; 

· whether residents should be entitled to copies of disclosure documents;

· whether regulations outlining matters addressed in and excluded from contracts, and implied terms, would assist older people to compare village contracts;

· whether a standard layout for contracts would assist older people to compare villages and better understand their rights and obligations, and;

· whether a condition report for retirement villages would reduce disputes between residents and village managers.

Existing framework

Does existing legislation sufficiently enable residents to compare villages and to understand their rights and obligations? 

At present there is a lack of recognition of NFP retirement villages within the existing legislation. Most prominent is the exclusion of definition within the Act addressing the differences between the for-profit and NFP villages. Residents’ experiences in NFP villages and HAAG’s work has highlighted that the legislation does not make proper provision for NFP village residents to be able to compare villages and understand their rights and obligations.

The language used within legislation, and the focus on financial concerns, means the Act often does not fulfil the necessary information requirements for prospective and existing NFP retirement village residents. 

In fact it was found within HAAG’s Not-For-Profit Retirement Housing Community Education Project within the Eastern Metropolitan Region of Melbourne that “the vast majority of residents… did not know what laws govern their accommodation” (HAAG, 2011, p14). HAAG has also encountered NFP organisations unaware of their legislation coverage such is the confusion around NFP retirement villages. This is frequently coupled with exemptions afforded to NFP organisations that residents are unaware of.
Could residents obtain the information they need if there were no regulation but Consumer Affairs Victoria continued to provide the above information?

It has been expressed by NFP village residents that they feel it should be mandatory for village operators to provide the Guide to choosing and living in a retirement village, published by Consumer Affairs Victoria (CAV), to prospective residents. The issue at present is that residents are not always given this guide and therefore are unaware of CAV as an information source for retirement village living. 

Residents have often shared they did not know where to access information and as a result felt less educated and aware of their rights. CAV is an appropriate information provider for retirement village matters, being the regulator and enforcer of the Act, but more community education is required to ensure older people are aware of CAV as a resource. 

Community education is also required for professionals working with older people about NFP retirement villages. It has often been observed by HAAG that there is a lack of professional knowledge and expertise available for NFP village residents should they require advice, support or assistance about their retirement housing. A significant finding made within HAAG’s Eastern Metropolitan project showed that the majority of NFP village residents did not seek advice before moving into their accommodation because of the lack of available and accessible advisory services. 

Staged disclosure of information and documents
Would staged disclosure better assist prospective residents to: 

a) compare villages and village contracts
b) make an informed decision about a particular retirement village unit?
Residents have shared that moving into a NFP retirement village can often mean having to downsize from a family home to a one or two bedroom unit which can cause significant stress. Other residents, whose circumstances required them to move into a NFP village, have shared the great stress they experienced trying to find a suitable, secure and affordable home. Added to this is the stress of “information overwhelm” experienced by many older people when attempting to investigate their options and choose a retirement village. That is of course once they find their way to the information.

A process of staged disclosure would assist older people to better understand their options, provide more time for advice and enable more informed decisions to be made in regards to choosing a retirement village. 

1. Investigative stage:
Although the discussion paper states: “Consumer Affairs Victoria already provides information to assist consumers at the investigative stage”, it has been expressed by older people researching their retirement options that they are often unsure of where to start. Beyond this they also find it difficult to understand what to look for in a NFP retirement village as their choices are so dependent on their income. HAAG has found that the main source of income for a majority of NFP village residents is a pension. 

HAAG provides guidance to older people within the investigative stage by assisting them to access information about NFP retirement villages, whether through an online directory, such as Seniors Information Victoria, or hardcopy brochures. HAAG has found though it is often not enough and assistance regularly needs to be given to understand the information provided too. Through the Retirement Housing Information Service HAAG also provides a checklist to assist people to compare NFP retirement villages. This focuses attention on the most important information first, such as: contact details, ingoing costs, legislation coverage, services fees, location and consent to pets, hopefully being able to reduce the overwhelming pressure of making the choice that best suits them.

HAAG believes, even with the information already available, there is a significant need for more accessible, clear and simple information, specifically for prospective NFP village residents, at the investigative stage which is not sufficiently met by current information providers.   

2. Intermediate stage:
Once an older person has had the opportunity to compare villages and short list the appropriate choices, they can perhaps find interest in a particular village. Often at this stage the prospective resident will contact HAAG to request assistance with more specific questions they could ask to better understand whether the village meets their needs.

Prospective residents have found too frequently at this stage that organisations managing NFP villages are not always forthcoming with the necessary information needed for an older person to choose a village. Older people have recounted to HAAG the difficulties they encountered when requesting more detailed information from organisations about their village/s, expressing frustration at the length of time taken to receive documents and the inability to speak directly with staff. 

The document disclosure list outlined in the discussion paper on pages 10 and 11 is much more than prospective NFP village residents are usually given at the intermediate stage. If the disclosure list was available at the intermediate stage it would enable older people to choose an appropriate village according to their needs and financial means. Copies of the listed documents should be provided, free of charge as a matter of course, to prospective residents.    

3. Pre-contract stage:
As part of the information provided at the pre-contract stage, within disclosure of ongoing costs, it is important to ensure that details of recurrent costs include the purpose for the costs. Residents have expressed a need for more clarity around coverage of service/maintenance fees which would benefit both the resident and the village manager to have clear at the outset.

The discussion paper also mentions, on page 13, a list of documents to be disclosed at the pre-contract stage but does not include the CAV retirement village guide. Residents have expressed they would like the guide to be included in document disclosure as it outlines, in plain English, their rights under the Act. Also a document outlining any exemptions afforded to the village should be included to ensure residents are aware of the sections of the Act that may be irrelevant to the village they are choosing.

Retirement village contracts

NFP village residents have articulated they would like standard contracts for all NFP villages. The discussion paper states that due to the variety of retirement villages on offer, for-profit and NFP combined, prescribed contracts would be unsuitable for the sector. The alternative provided is a set of regulations that outline matters that must be addressed and matters that must be excluded from contracts, implied terms of contracts and a standardised layout of contracts. 

Would such regulations make it easier for seniors to compare village contracts and to understand their rights and obligations before and after entering a village?

HAAG has met with residents in NFP villages who do not have any form of written contract. At the other end of the spectrum are NFP village residents with a fairly substantial contract and there is the gamut of contracts available in between. Many NFP village contracts are also silent on important matters such as: repairs and maintenance, rights to privacy and enjoyment and condition reports.

The key issue lies with NFP village residents who have an insubstantial contract, or nothing at all, and therefore have no clear entitlement of rights where the Act remains silent. This is the reason for residents expressing a need for standard contracts to ensure an equitable level of protection across the sector.  

If a standard contract is viewed as being unsuitable then at least a set of regulations outlining what a contract must and must not contain would be highly beneficial for residents. The concern here relates to residents who are not provided much of a contract. HAAG would like to see a provision in the regulations stating that village operators must provide residents with a contract, perhaps then the rest of the list would be more meaningful. 

A standard layout of contract providing the most important information consistently (given there is a contract to begin with) would then definitely assist older people to compare villages and understand their rights and obligations but HAAG believes there is a further step required. Contracts are often written in legalistic and convoluted language. A contract would also require a plain English summary for prospective residents to better understand their rights and obligations. 

Access to legal advice is also important to ensure an independent opinion is acquired and the contract details explained. This is necessary both before and after entering a village to ensure the resident always has access to information about their rights. A specialist service providing access to free, legal advice for retirement village residents would be most welcome. Within this service professional training could also be offered to expand expertise within the retirement village sector in general. 

1. Matters that must be addressed  

Residents in NFP villages have often expressed frustration in relation to repairs and maintenance procedures. Often it is unclear to residents where responsibilities lie in regards to repairs and maintenance and there is often a lack of resolution after requests have been made. Residents have suggested maintenance log books need to be kept and monitored by village managers to ensure requests are being carried out, and in a timely manner. The appropriate path to have repairs and maintenance undertaken, as well as clearly prescribed responsibilities, would be beneficial in a contract.

Residents have also mentioned the lack of clear dispute resolution procedures, both internally and externally, to resolve village issues, such as repair and maintenance requests being ignored. Internal dispute resolution procedures must be clearly outlined by NFP village operators within the contract, and currently not all villages even have a procedure.  

External dispute resolution procedures have been described by residents as being obscure, complex or onerous. This has resulted in NFP village residents being discouraged from exercising their rights, as the avenues are difficult and unclear to negotiate. Residents have expressed a need for a booklet or leaflet describing the path to external dispute resolution for retirement village residents. This would be a welcome addition to contractual content to ensure residents are aware of how to exercise their rights, should the need arise.  
Condition report

A condition report documenting the state of the retirement village unit at entry would most probably reduce the likeliness of disputes between residents and managers about damage liability costs at the time of exit. It may also assist in the matter of refurbishment and reinstatement of retirement village units. That being said, in NFP villages often units are reinstated for new residents, with a fresh coat of paint and new carpet, at the expense of the organisation and does not usually affect the resident in anyway. 

Where a condition report might come in very useful though is to provide documentation about all fittings, furnishings and fixtures provided, should the resident have any issues or concerns after moving into the village. A condition report from the outset ensuring all fittings, furnishings and fixtures are in good condition could mean fewer costs in the long term, for both the resident and the village manager. It will also mean less possibility for dispute at a later stage around these matters.

In conclusion

Any changes to the retirement villages sector must take into account its diversity, including recognition that the NFP retirement villages make up a large percentage of the industry. Therefore any changes to the Act and regulations must be applicable to all villages. 

HAAG has come into contact with many, and varied, NFP village residents over the years through individual advocacy, community education and the ILU working group. This submission represents their voices and the extensive knowledge gained by HAAG through these interactions.

Access to information has been a key issue for many prospective and existing NFP village residents. Without information residents cannot know what their rights and responsibilities are. It is important to ensure information is accessible and clear. It is also vital that professional advice, support and information is made available to assist older people to make informed decisions that best suit their needs and circumstances. 

Contractual concerns have emerged as another main issue for NFP village residents, either due to complex contracts, insubstantial contracts or no contract at all. As a result many residents have shared they would like to see a standard contract provided to all NFP villages to ensure there is consistency across the sector. Second best to this would be regulations covering a standard layout of contract, with guidelines for matters that must be included and excluded, which would allow prospective residents to compare contracts more easily. 

NFP village residents have also expressed concern regarding a lack of legal advice and expertise available to assist with contractual issues. Access to free, independent legal advice would then also be required to ensure prospective and existing residents can access advice regarding their legal entitlements.  

In summary Housing for the Aged Action Group’s recommendations are:

· It should be mandatory for village operators to provide the Guide to choosing and living in a retirement village, published by Consumer Affairs Victoria (CAV), to prospective residents.
· Community education is required to ensure older people are aware of CAV as a resource. 

· Community education is required for professionals working with older people, about NFP retirement villages.
· A process of staged information disclosure would assist older people to better understand their options, provide more time for advice and enable more informed decisions to be made in regards to choosing a retirement village. 

· There is a significant need for more accessible, clear and simple information, specifically for prospective NFP village residents, at the investigative stage which is not sufficiently met by current information providers.   
· If the disclosure list was available at the intermediate stage it would enable older people to choose an appropriate village according to their needs and financial means. Copies of the listed documents (outlined in the discussion paper) should be provided, free of charge as a matter of course, to prospective residents.
· As part of the information provided at the pre-contract stage, within disclosure of ongoing costs, it is important to ensure that details of recurrent costs include the purpose for the costs. More clarity around coverage of service/maintenance fees would benefit both the resident and the village manager to have clear at the outset.
· The Guide to choosing and living in a retirement village should be included in document disclosure as it outlines, in plain English, residents rights under the Act. Also a document outlining any exemptions afforded to the village should be included to ensure residents are aware of the sections of the Act that may be irrelevant to the village they are choosing.
· NFP village residents have articulated they would like standard contracts for all NFP villages. If a standard contract is viewed as being unsuitable then at least a set of regulations outlining what a contract must and must not contain would be highly beneficial for residents. 
· A provision in the regulations stating that village operators must provide residents with a contract would benefit residents and provide more equity across the NFP village sector. 
· A standard layout of contract providing the most important information consistently would assist older people to compare villages and understand their rights and obligations. Further to this a contract would also require a plain English summary for prospective residents to better understand their rights and obligations. 
· Access to legal advice is important to ensure an independent opinion can be acquired and the contract details explained. This is necessary both before and after entering a village to ensure the resident always has access to information about their rights. 

· A specialist service providing access to free, legal advice for retirement village residents would be most welcome. Within this service professional training could also be offered to expand expertise within the retirement village sector in general. 
· Maintenance log books, monitored by village managers to ensure requests are being carried out in a timely manner, would improve the maintenance process. The appropriate path to have repairs and maintenance undertaken, as well as clearly prescribed responsibilities, would be beneficial in a contract.

· Internal dispute resolution procedures must be clearly outlined by NFP village operators within the contract.
· A booklet or leaflet describing the path to external dispute resolution for retirement village residents would also be beneficial and make the process easier to access.
· Retirement village condition reports would be useful from the outset ensuring all fittings, furnishings and fixtures within a village unit are in good condition, possibly resulting in fewer costs in the long term, for both the resident and the village manager. It will also mean less possibility for dispute at a later stage around these matters.

References
Housing for the Aged Action Group. 2011. Speak out – Have your say on Housing (Eastern NFP project), Housing for the Aged Action Group, Melbourne

Independent Living Units working group. 2011. Log of Claims, Housing for the Aged Action Group
Housing for the Aged Action Group Inc.
Page 1

