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1. Introduction

The Victorian Government has made a commitment to ‘actively promote better understanding of retirement village residents’ rights and obligations both prior to entry to a village and also while a resident’. 
More than 30,000 Victorians live in retirement villages and this is likely to increase, given the state’s ageing population. Moving into a retirement village is a significant lifestyle and financial decision. Prospective residents need the right information to make informed choices. 
Seniors and their families often may not realise that buying into a retirement village is not the same as a conventional property purchase. They can be unaware that residents may face substantial costs when leaving a village. 
Retirement village contracts are often long and complicated, making it difficult for prospective residents to identify the critical information they need to assess the suitability of a village, to compare villages and to know their rights and obligations after becoming a resident. 
The nature of the contracts can make it expensive to seek professional advice about them. Very few legal or financial advisory professionals have retirement village expertise. 
The Government intends to address these issues by promoting a better understanding of rights and obligations. This also serves the purpose of the Retirement Villages Act 1986 (‘the Act’): ‘to clarify and protect the rights of persons who live in, or wish to live in retirement villages’
.

The Government is consulting on proposals to:

· improve the disclosure of information to prospective residents

· set out matters that must and must not be included in contracts

· specify a basic set of mandatory terms for contracts

· prescribe a standard layout for contracts

· provide for a condition report on leased or licensed units.

This discussion paper, which draws on New South Wales’ legislation, is a further step toward developing these proposals.
Other initiatives by Consumer Affairs Victoria include:

· revising the Guide to choosing and living in a retirement village

· education for prospective and existing residents, including community presentations, participation in events such as the Seniors Festival, and increased online presence

· developing retirement village protocols in consultation with industry and residents

· revising internal dispute resolution guidelines.

Making a submission

Submissions close 5pm, 19 December 2011.

After reviewing submissions, Consumer Affairs Victoria will meet stakeholders to discuss outcomes in early 2012.
We will then prepare a regulatory impact statement for public consultation. This statement is required for any proposed regulations that impose a significant economic or social burden on a sector of the public - in this case, retirement village managers. The statement is an assessment of the costs and benefits of proposed regulations, including the economic, environmental, social, administration and compliance costs.

Given this requirement, we suggest limiting your submissions to matters where there is a real benefit to retirement village residents that will outweigh the costs to managers. If possible, provide specific examples or cases.
Throughout this paper, you will find questions to prompt you to consider specific issues. We invite you to address any or all of these questions.
Send your submission by:

Post: Principal Legal Policy Adviser

Policy & Legislation Branch

Consumer Affairs Victoria

GPO Box 123

MELBOURNE VIC 3001

Email: RVdisclosure@justice.vic.gov.au

Submissions will be posted on Consumer Affairs Victoria’s website unless marked confidential. Even if marked confidential, they may be subject to requests under the Freedom of Information Act 1982.

This paper references the following Victorian legislation, available from the Victorian Government legislation database at legislation.vic.gov.au:

· Retirement Villages Act 1986

· Retirement Villages (Records & Notices) Regulations 2005

· Retirement Villages (Contractual Arrangements) Regulations 2006

· Owners Corporation Act 2006.

It also references New South Wales’ Retirement Villages Act 1999 and Retirement Villages Regulation 2009, available from legislation.nsw.gov.au.

2. Existing framework

The framework for disclosure and contractual matters under the Retirement Villages Act 1986 (‘the Act’) and the Retirement Villages (Records & Notices) Regulations 2005 comprises:

· a disclosure statement with:

· particulars of any mortgage, charge or other encumbrance on the retirement village land that takes priority over residents’ rights

· particulars of any agreement relating to the priority of residence rights over earlier encumbrances

· the date of lodgement of the retirement village notice with the Registrar of Titles

· the date of notification of the retirement village charge to the Registrar of Titles 

to be provided at least 21 days before a resident enters into a management contract

· copies of:

· the residence contract (the contract that gives the resident the right to reside in the village, including any right to hostel or hospital accommodation)

· the management contract (the contract under which the village manager provides stated services to the resident)

· the village by-laws and rules

· a document under which a resident agrees to observe the by-laws, or promises to pay an in-going contribution or a recurring charge for the provision of goods or services by a manager

· a document giving a person a right to purchase a residence from a resident 
to be provided at least 21 days before a resident enters into a management contract

· a checklist of matters that residents should investigate before signing a retirement village contract, to be provided at least 21 days before a resident enters into a management contract

· a requirement (operating both before and after the contract is signed) for the retirement village owner to provide information to a resident as ‘reasonably required’

· a requirement (operating post-contract) for the retirement village owner to make a resident’s residence documents available for inspection and copying

· prohibition of contract terms requiring arbitration of disputes

· prescription of contract terms that set out how to calculate exit entitlements based on the next resident’s in-going contribution, when the entitlement is due before the contribution has been paid.

Regulation-making powers

The sources of power in the Act for making the regulations discussed in this paper are: 

· section 19, and section 3 definitions of ‘disclosure statement’ and ‘residence documents’. These enable regulations to be made that prescribe further matters for inclusion in the current disclosure statement and further pre-contract documents

· section 43(1)(ab), which enables regulations to be made ‘for or with respect to contracts entered into between owners and residents of retirement villages or managers and residents of retirement villages, including:

· matters that are or are not to be included in such contracts

· forms of such contracts, including methods of setting out the substance of the contracts, other matters relating to the setting out and style of the contracts and the use of words or other symbols in the contracts.’
The power under section 19 is confined to disclosure when the resident is about to enter into a retirement village contract. It does not permit regulations mandating earlier disclosure, when the prospective resident is interested in a village but has not settled on a unit.

This paper cavasses disclosure at that earlier stage, but the Act would need to be amended to allow for any such regulations. 

Consumer Affairs Victoria’s information 

Prospective residents can also get general information on retirement villages from Consumer Affairs Victoria through its: 
· website, which includes a retirement villages section for both residents and managers

· telephone enquiries service, 1300 55 81 81

· Guide to choosing and living in a retirement village – available in print, audio and online

· information sessions for prospective and existing retirement village residents.

The guide is available to prospective residents, industry bodies and village managers. It: 

· describes what a retirement village is under the Act and what is not

· poses questions to help the prospective resident work out whether retirement village living is appropriate, and to compare villages 

· describes the types of occupancy and the contracts that a prospective resident may be asked to enter

· describes the in-going contribution, fees and charges likely to be levied

· outlines the resident’s rights and protections under the Act.

Consider:

1. Does existing legislation sufficiently enable residents to compare villages and to understand their rights and obligations? If so, why; if not, why not?

2. Could residents obtain the information they need if there were no regulation but Consumer Affairs Victoria continued to provide the above information? If so, how; if not, why not?

3. Could residents obtain the information they need under voluntary industry codes of conduct, with Consumer Affairs Victoria continuing to provide the above information? Why, or why not?

This paper contains several options for improving regulation in these areas.

3. Staged disclosure of information and documents

A prospective resident usually goes through three stages before entering a retirement village:

1. investigative – generally interested in retirement village living

2. intermediate – interested in a particular village but not yet a particular unit

3. pre-contract – about to enter into a contract for a particular unit.

The information needed by prospective residents differs at each stage. Consumer Affairs Victoria already provides information to assist consumers at the investigative stage. New South Wales recently amended its legislation to allow for staged disclosure at the intermediate and pre-contract stages.
At the intermediate stage, the information would be more specific than Consumer Affairs Victoria now provides. It might include information to help prospective residents determine whether the village suited their needs, lifestyle and budget. It would not be as specific as pre-contract information – for example, understanding the village’s financial arrangements might not be necessary at the intermediate stage.

Consider:

4. Would staged disclosure better assist prospective residents to:

a) compare villages and village contracts

b) make an informed decision about a particular retirement village unit?

Why, or why not?

This paper discusses the information and documents that would assist prospective residents at intermediate and pre-contract stage.
Information disclosure at the intermediate stage
Based on existing NSW and Victorian requirements, information disclosed to prospective residents at the intermediate stage could include:
Village details

· common name of the village

· address of the village

· number and size of residential premises and whether they are leased, licensed or strata titled

· number of units owned (including the nature of the ownership) and leased (including the length of tenure) by residents

· nature of the ownership or the length of leases of units on offer

Owner and manager details

· name and address of the village owner and manager

· the date the manager commenced at the village

· whether there is an on-site representative of the manager

· contact details for further inquiries

Facilities, services and security

· details of facilities and services, including optional services and their cost, and any restrictions on use

· whether the manager is an approved community care provider and, if not, the names and locations of local providers

· whether there is a residential care facility and, if so, the eligibility criteria and, if not, the location of the nearest facility

· the nearest public hospital, shopping centre and public transport stop 

· details of security-screen doors, window locks and emergency systems

· details of disabled access to units and facilities

Restrictions

Details of any:

· right of the manager to terminate occupancy

· restrictions on the use of units

· restrictions on transfer of the unit to another person

· restrictions on pets, visitors and car parking

· right of the manager to relocate residents without their consent

· restrictions on the resident’s ability to remove their fixtures during residency and on departure

Financial

· the range of unit purchase prices or in-going contributions in the past financial year

· the amount of any in-going contribution payable and whether it is refundable or not, including whether interest is payable

· the amount of any departure fee, or how it would be calculated

· the amount or method of calculating any refund of the in-going contribution, and when it will be paid

· how capital gain or loss will be shared

· the range of recurrent charges and how often they are due

· owners corporation fees

· who is responsible for different types of insurance

· who is responsible for the cost of refurbishment or reinstatement of units

· for any capital works, capital replacement or maintenance fund (other than under the Owners Corporation Act 2006), details of:

· its income sources

· who determines payments from the fund and on what basis

· any property owned by the village owner or manager on which the fund can be spent

· details of any negative statement by the auditor during the latest year

Planning and development

· details of planning permissions for further development of the village

· whether final occupation certificates have been issued

Residents’ rights

· details of any residents’ committee

· details of any right of residents to determine the design, construction and furnishing of incomplete units

· details of dispute resolution mechanisms

· whether pensioner rebates are claimed by the manager on residents’ behalf and how they are dealt with.

Charges and penalties

It is proposed that the above information would be free for prospective residents. Penalties for breaches of these obligations would apply at the intermediate stage. The existing maximum penalties are:

· failure to provide prescribed information and documents – section 19; 200 penalty units
, or $24,428

· knowingly providing false or misleading information – section 20; 50 penalty units, or $6107.

Consider:

5. Is any item not useful in deciding to choose a particular retirement village or not cost-effective to disclose? Why?

6. What else would be useful and cost-effective to disclose. Why?

Document disclosure at the intermediate stage
There is a range of existing documents that could help a prospective resident at the intermediate stage. The list below takes into account documents that must be disclosed under NSW and Victorian legislation. When reviewing this list, keep in mind the cost of providing copies of documents. Consider whether it would be enough to make the documents available for inspection or only copied on request.
Physical details

· the village site plan

· plans showing the location, floor plan and significant dimensions of residential premises available in the village

Organisational details

· if the retirement village is subject to a company title scheme, the company’s:

· constitution

· replaceable rules set out in the Corporations Act 2001 (Commonwealth)

· if the retirement village has an owners corporation:

· the owners corporation rules

· any management agreement relating to the village, to which the relevant owners corporation is a party

Financial

· the statements required to be prepared under the Act
 for:

· each of the past three financial years of the village

· the current financial year of the village

· the next financial year of the village (if available)

· if the retirement village has a capital works, capital replacement or maintenance fund, statements of the balances at the end of:

· each of the last three financial years of the village

· the most recent quarter

· the trust deed for any trust fund into which money paid by the residents is deposited

Contracts

· examples of all village contracts that an incoming resident may have to enter into 

· the village rules

Planning/development

· the development consent terms, if any, for the village (if construction is not complete or if it is a condition that a particular service or facility be provided for the life of the village)

Other

· if the manager has a waiting list for the village and charges a waiting list fee, the written policy on how the waiting list operates

· Consumer Affairs Victoria’s guide for prospective retirement village residents
Charges and penalties

It is proposed that the listed information would be free for prospective residents. Penalties for breaches of these obligations would apply at the intermediate stage. The existing maximum penalties are:
· failure to provide prescribed information and documents – section 19; 200 penalty units, or $24,428

· knowingly providing false or misleading information – section 20; 50 penalty units, or $6107.

Consider:

7. Is any document in this list not useful in deciding to choose a particular retirement village or not cost-effective to provide. Why?

8. Are there other documents that would be useful and cost-effective to provide? Why?

9. What method of disclosure would be the most cost-effective:

(a) copies as a matter of course

(b) available for inspection with copies on request, with an obligation on the manager to advise the prospective resident of their right

(c) available for inspection, with an obligation on the manager to advise the prospective resident of their right?

10. Should the village manager be allowed to make a reasonable charge for providing copies of documents to prospective residents? Why, or why not?
4. Pre-contract disclosure of information and documents

Pre-contract information disclosure

Below is a list of information, based on NSW’s disclosure statement, relevant to someone about to sign a retirement village contract. Disclosure of this information is not required under Victoria’s Retirement Villages Act 1986
.

Entry costs

· purchase price of the unit or amount of in-going contribution payable, including whether interest is payable

· amounts and details of legal costs payable

· amounts and details of other up-front payments

· total amount payable on or before entry

· details of the estate agent or legal practitioner who will hold the in-going contribution

Ongoing costs

· details of recurrent charges payable, including how increases will be determined

· details of owners corporation fees payable 

Exit costs

· the amount of any departure fee, or how it is calculated

· the amount of any refund of the in-going contribution, or how it will be calculated, and when it will be paid

· how any capital gain or loss will be shared

· details of the resident’s liability for refurbishment or reinstatement of the unit

· estimate of the resident’s exit entitlement after one, two, five and 10 years

Village financial details

· amounts payable to former residents in previous financial years that were not paid in full and on time, and the reason for the failure

· details of any negative statement by the auditor in the latest financial statement

Basis of proposed information disclosure

These proposals for pre-contract information disclosure are on the basis that:

· they would be included in the ‘disclosure statement’ referred to in section 19(2)(b) of the Act

· the maximum penalty for non-compliance would be as provided in section 19 of the Act – 200 penalty units or $24,428

· the maximum penalty for knowingly providing false or misleading information would be as provided in section 20 of the Act – 50 penalty units, or $6107

· the rights to rescind the contract under sections 22 and 23 of the Act would apply when a manager breaches a disclosure obligation.

Consider:

11. Is any item in this list not useful in deciding to enter into a retirement village contract or not cost-effective to disclose? Why?

12. What else would be useful and cost-effective to disclose? Why?

Pre-contract document disclosure

The Act requires the retirement village owner or manager to provide these documents to an incoming resident
:

· the contracts to be signed

· the village rules

· any document under which the resident agrees to observe the village rules or promises to pay an in-going contribution or recurring charge

· the checklist of matters that residents should investigate before signing the contract
.

Consider:

13. Is any document not useful in deciding to choose a particular retirement village or not cost-effective to provide? Why?

14. Are there other documents that would be useful and cost-effective to provide? Why?

5. Retirement village contracts

Current situation

The Retirement Villages Act 1986 (‘the Act’) prohibits any contract term that requires arbitration of disputes.

The Retirement Villages (Contractual Arrangements) Regulations 2006 prescribe contract terms for calculating exit entitlements based on the next resident’s in-going contribution, when the entitlement is due before the contribution has been paid. The prescribed terms aim to ensure a fair and independent estimate of the next contribution.

No further controls exist on the terms of retirement village contracts. They do not have to address or exclude specific matters
.

Complexity of retirement village contracts

Consumer Affairs Victoria receives complaints about the complexity and length of retirement village contracts. These complaints indicate that it is difficult for seniors to identify the information they need to assess the suitability of a village, to compare villages and to know their rights and obligations after becoming a resident.
Due to their nature, it can be expensive to seek professional advice on retirement village contracts. There are very few legal or financial advisory professionals with retirement village expertise. 

A review of the Act in 2004 recommended that more regularity should be introduced into retirement village contracts to address these problems, mainly by specifying the matters that contracts must address and exclude
.

Consumer Affairs Victoria investigated the feasibility of prescribing full forms of retirement village contracts. However, there are many retirement village ‘products’ on offer. Different villages provide a variety of goods and services, with a corresponding diversity of fees and charges. Consumer Affairs Victoria concluded that prescribed contracts would be too complicated and could restrict the market. 
The Western Australian Department of Commerce came to the same conclusion in its December 2010 review of that state’s Retirement Villages Act 1992: “The standardisation of contracts would not be practical given the broad array of arrangements existing within the industry. It is recognised that standardisation may also inadvertently inhibit competition and result in reduced innovation in the products and services offered. Having a standard contract that covers all retirement villages in WA is unlikely to be achievable given the diversity of arrangements that exist. Contracts need to be sufficiently flexible to cover the requirements of specific villages and parties to the contract. One of the more considerable shortcomings associated with standard contracts is that it is difficult to amend such a contract. Operators would require some flexibility to adapt terms to meet the specific needs of parties to the contract. At the same time, making amendments to standard contracts is fraught with problems. Amendment of one provision may have undesirable ramifications for the entire contract.”

Given the problems that prescribed contracts would create, an alternative would be to protect residents with regulations that prescribe:

· matters that must be excluded

· matters that must be addressed

· terms that are to be implied

· a standardised layout.

Consider:

15. Would such regulations make it easier for seniors to compare village contracts and to understand their rights and obligations before and after entering a village? Why, or why not?

This paper includes detailed proposals for regulations dealing with the outlined contractual matters.
Matters to be excluded

The list below takes into account matters excluded from retirement village contracts under the NSW and Victorian legislation. Retirement village contracts should not:

· require the resident to have a will or to advise the manager of its location

· require the resident to take out insurance, other than liability insurance for any motorised wheelchair operated by the resident

· require the resident to pay the manager’s costs for:

· corresponding with the resident

· preparing or providing any information that must be given to the resident

· enforcing the contract against the resident

· restrict the resident’s absence from the village

· require the resident to pay liquidated damages for a breach of the contract or the village rules (that is, a pre-specified amount regardless of the actual loss or damage caused)

· exclude or limit any future statutory relief for the resident regarding his or her obligations or liabilities under the contract

· exclude or limit the manager’s liability for default or negligence

· contain an ‘entire-agreement’ term

· give the manager power to terminate the management contract or to assign it without the resident’s consent

· give the manager power to relocate the resident to other premises without the resident’s consent

· include charges in the exit fees to recover administration and operating costs other than those incurred while the resident resided in the village

· require the resident to pay more than half the costs of any valuation of the unit or residence right that is required or permitted, except where the resident has acted unreasonably
.

Consider:

16. Is anything on this list not appropriate for exclusion from retirement village

contracts? 
17. Are there other appropriate matters for exclusion?

Matters that must be addressed

After considering the NSW legislation, consultation is sought on the proposal that Victorian retirement village contracts must include:

Formal matters

· village name and address, the names of the parties and the date on which the contract is made

· the unit address and any garage, storeroom, and parking space entitlements

· the date that the resident occupies the unit

Statutory matters

· the existence and primacy of the Act and the regulations made under the Act

· the resident’s rights under the statutory cooling-off period

Unit matters

· what fixtures, fittings and furnishings are provided

· the resident’s ability to alter and add to the unit

· the resident’s ability to transfer to another unit or other type of accommodation

· if the unit is incomplete, the resident’s ability to determine its design, construction and furnishing

Restrictions

· any restrictions on the resident’s use of the unit

· any restrictions on pets, visitors and car parking

· any restrictions on the persons to whom the resident can transfer the unit

· the manager’s rights of access to the unit

· the manager’s ability to relocate the resident to other premises without the resident’s consent

Facilities/services/maintenance matters

· the services, facilities and amenities provided – including details of any service or facility that the manager represented would be provided or made available, and the date it would be so

· the consultation process for changes in services or facilities, which must include exploring alternatives

· the repair and maintenance procedure – including the responsibilities of manager and resident, and the process for the resident to ask the manager to carry out repairs and maintenance

Financial matters

· the manager’s legal costs payable by the resident

· all retirement village fees payable, including:

· details of all costs payable to gain entry to, reside in and leave the village (ingoing contribution, including interest; maintenance and other recurrent charges, and the matters for which such charges may be used; and any departure fee)

· how the maintenance charge is to be adjusted and how special levies can be imposed

· the method of calculating any refund due to the resident on termination of the contract, including how capital gains or losses are shared and any applicable financial penalties

· insurance that the manager is responsible for

· who is responsible for the costs of maintaining the unit in a reasonable state of repair, including replacement and maintenance of fixtures and fittings

· what refurbishment or reinstatement of the unit will be required and who pays for it 

Termination and other contractual matters

· how the contract may be terminated, including the minimum advance notice to a resident when the manager terminates the contract

· whether the resident can refuse to change or terminate the contract

· any terms implied into the contract by the Act or regulations

Village matters

· the village rules

· dispute resolution arrangements – including the internal and external processes for dealing with disputes, and the fees payable for dispute resolution
Consider:

18. Is any matter not appropriate for inclusion in a retirement village contract?

19. Are there other appropriate matters for inclusion?

Implied terms

For a retirement village contract to operate fairly and properly, it must include certain basic terms. These are listed below and could be added to the mandatory terms already prescribed by the Retirement Villages (Contractual Arrangements) Regulations 2006
.

The manager is obliged to:

· use best endeavours to ensure tenants, employees, invitees or other persons lawfully on the village premises comply with village rules

· promptly carry out repairs or replacements to the common facilities and other areas under its control that are necessary for the health, safety or security of residents

· get the resident’s consent to enter their unit:

· unless in an emergency or if a resident’s safety or property is endangered. In this circumstance, the manager must make a reasonable attempt to obtain the resident’s consent

· subject to any contract provision that enables entry for reasonable cause on reasonable notice

· give receipts for payments made by the resident or keep a record of such payments.

The resident is obliged to:

· use best endeavours to ensure invitees or other persons lawfully on the resident’s premises comply with the village rules

· respect the rights of other residents and persons in the village

· not interfere with other residents’ peace, comfort and privacy

· respect the rights of the manager, its employees and agents to work free from harassment and intimidation

· not adversely affect the occupational health and safety of people working in the village

· not withhold consent unreasonably if the manager asks the resident to relocate to other premises.

The resident has a right to:

· exclusive and vacant possession of the unit in a clean and tidy condition

· not be liable for fair wear and tear to the unit, when the resident does not own the unit (see ‘Fair wear and tear’ discussion on page 20)

· any refund entitlements, unaffected by termination of residence right (even for breach of contract)

· remove any fixture that the resident has added, at any time before permanently vacating the unit.

General provisions

· Terms prescribed under the legislation take precedence over inconsistent terms of the contract or village rules.

· Village rules take precedence over inconsistent terms of the contract.

· The contract must comply with applicable legislation and is void to the extent of its inconsistency with this legislation.

· The manager and resident will deal with each other in good faith.

Fair wear and tear

· An argument for this term is that fair wear and tear is unavoidable and is covered by a resident’s general fees. Given this, the contract should only govern liability for other damage.

· An argument against this term is that refurbishment or reinstatement helps resell the unit; an advantage for both parties. Fair wear and tear is one reason, often significant, to refurbish or reinstate a unit. Given this, the contract should govern the whole question of liability for the cost.

Related penalties

· Under this proposal, the maximum penalty for a village owner entering into a non-complying contract would be as provided in section 21A of the Act; that is, 60 penalty units, or $7328.40.

· The voiding, deeming and unenforceability provisions of section 21B of the Act would also apply to the non-compliant contract.

Consider:

20. Is any term not appropriate for implication into retirement village contracts?

21. Are there other appropriate terms that should be implied?

Standardised contract layout

A prescribed layout for residence and management contracts could make it easier for residents to compare contracts and understand their rights and obligations.
A standard layout could:

· provide for the layout of formal matters – the village name and address; parties’ names; the date on which the contract is made; unit details including address and any garage, storeroom and parking space entitlements; the date that the resident occupies the unit

· state the existence and primacy of the Act and the regulations made under the Act

· state the resident’s rights under the statutory cooling-off period

· provide headings for matters that must be addressed in the contract

· state any terms implied by the Act or regulations.
Under this proposal, the maximum penalty in section 21A of the Act for an owner or manager who enters into a contract that does not comply with the regulations will apply – 60 penalty units, or $7328.40.
Consider:

22. Would a standard layout for village contracts make it easier for residents to compare contracts and understand their rights and obligations?

23. If so, is the above an appropriate list of what it should contain?

6. Condition report

Disputes can arise about whether a resident caused damage to the unit or whether it existed when they moved in. This can be time-consuming and costly for both parties to resolve. 

The New South Wales Retirement Villages Act 1999 requires a condition report to be completed when a resident moves into a leased or licensed unit. The Victorian Retirement Villages Act 1986 (‘the Act’) does not provide for a condition report. 
Following the NSW example, Victoria could amend the Act to:

· require the village manager or the manager’s representative to complete, in the presence of the resident or the resident’s representative, a prescribed condition report

· allow the resident or their representative at least 14 days to examine the report and to suggest changes

· require the manager or its representative to provide the completed and signed report to the resident or the resident’s representative either:

· at least 14 days before the residence contract is signed

· if the unit is under construction, 14 days before the resident occupies the unit

· ensure the manager is not entitled to recover any money from the resident for any damage to the unit if the manager fails to comply with condition report obligations

· require the manager to retain a copy of the signed condition report during the resident’s occupancy.

The NSW condition report is an example of an appropriate report (see attachment).

Consider:

24. If you were party to a dispute about who caused damage to a unit, without being able to refer to a condition report, what were the consequences?

25. Is a condition report likely to reduce disputes between residents and managers and, if so, would that outcome outweigh the costs to the manager of providing the report?

26. Are there items in the NSW condition report that should not be included and, if so, why?

27. Are there items that are missing from the NSW report that would be cost-effective to include and, if so, why?

Making a submission

To make a submission, follow the instructions on page 4.
Submissions close 5pm, 19 December 2011.
Attachment – NSW Condition report

Retirement Villages Regulation 2009 – regulation 14

Schedule 2

Part 2 Condition report

Residential Premises Condition Report

Retirement Villages Act 1999, section 38

Address of residential premises: ...................................................................................................................................................................................................................................................................................

Date of inspection: ..........................................................................................................................................
How to complete this report:

1. The operator, or an agent or employee of the operator, must inspect the premises and complete this report in accordance with these directions.

2. The report is to be completed in the presence of the prospective resident (or a person nominated by the prospective resident).

3. The report must be completed to the best of the operator’s knowledge (or, if the inspection is carried out by an agent or employee of the operator, to the best of that agent’s or employee’s knowledge).

4. If a required date is not known, an approximate date must be given and identified as such. 
5. No less than 14 days must be allowed for the prospective resident (or the prospective resident’s nominee) to examine the report and suggest changes to it.

6. The report must be signed by the operator (or, if the inspection is carried out by an agent or employee of the operator, by that agent or employee). The prospective resident (or the prospective resident’s nominee) must also sign the report if he or she agrees with it.

7. The condition report must be completed and provided to the prospective resident:

(a) at least 14 days before the operator and the prospective resident enter into a village contract, or

(b) if the premises are still being constructed, at least 14 days before the prospective resident occupies the premises.

8. A copy of the condition report must be annexed to the first village contract that the prospective resident enters into with the operator.

General condition:

Are the premises generally clean and free of rubbish? 
( Yes  ( No

If No, specify:

Are there any signs of fleas, cockroaches, ants 
or other pests in the premises? 
( Yes  ( No

If Yes, specify:

Floor coverings:

Are the premises carpeted? 
( Yes  ( No

If Yes, has the carpet in the premises been newly laid? 
( Yes  ( No

If No, the carpet was originally laid in:

Is the carpet generally clean? 
( Yes  ( No

Are there any stains, burns or other marks on the carpet? 
( Yes  ( No

If Yes, specify:

Are any other floor coverings (e.g. tiles, vinyl) damaged in any way?
( Yes  ( No

If Yes, specify:

Walls:

Have the internal walls of the premises been freshly painted? 
( Yes  ( No

If No, the walls were last painted in:

Are there any picture hooks on the walls? 
( Yes  ( No

If Yes, how many?

Are there any cracks, holes, scratches, signs of mould, 
rising damp or other marks on the walls?
( Yes  ( No

If Yes, specify:

Windows:

Are the windows of the premises clean? 
( Yes  ( No
Are blinds/curtains provided with the premises? 
( Yes  ( No

If Yes, how many?

Are blinds/curtains new? 
( Yes  ( No

If No, the blinds/curtains were installed in:

Are the blinds/curtains clean, free of dust and undamaged? 
( Yes  ( No

If No, specify:

Are fly screens provided with the premises? 
( Yes  ( No

If Yes, how many?

Are the fly screens damaged in any way? 
( Yes  ( No

If Yes, specify:

Ceilings:

Are light fittings provided with the premises?
( Yes  (No

If Yes, how many?

Are the light fittings clean, free of dust and undamaged? 
( Yes  ( No

If No, specify:

Kitchen:

(delete if the premises does not have a kitchen)

Has the kitchen in the premises been newly installed or renovated? 
( Yes  ( No

If No, the kitchen was originally installed in:

The kitchen contains the following appliances: (delete those not applicable)

stove; wall oven; hot plates; refrigerator; dishwasher; range hood; microwave; other

If other, specify:

Are all the appliances listed above in working order? 
( Yes  ( No

If No, specify:

Is the kitchen generally clean? 
( Yes  ( No

If No, specify:

Are there any scratches, burns or other marks on the 
bench tops, sink or appliances listed above?
( Yes  ( No

If Yes, specify:

Fire safety:

Are smoke alarms installed on the premises? 
( Yes  ( No

Are all smoke alarms on the premises in working order? 
( Yes  ( No

If No, specify:

Bathroom:

Has the bathroom in the premises been newly installed or renovated? 
( Yes  ( No

If No, the bathroom was originally installed in:

The bathroom contains the following fixtures: (delete those not applicable)

bath; shower; shower screen; toilet; wash basin; vanity; cupboard; cabinet; mirror; grab rails; shower seat; hand held shower hose; other

If other, specify:

Is the bathroom generally clean? 
( Yes  ( No

If No, specify:

Are there any chips, scratches or other marks on 
any of the bathroom fixtures? 
( Yes  ( No

If Yes, specify:

Security:

Are all the locks on the premises in working order? 
( Yes  ( No

If No, specify:

Keys for the following locks will be provided by the operator: 
(delete those not applicable) 
front door; security door; back door; letterbox; window locks; garage; storeroom; other

If other, specify:

Utilities:

Is electricity available to be connected by the resident? 
( Yes  ( No

Will the resident be separately billed by the supply authority 
for electricity charges relating to the premises?
( Yes  ( No

If Yes, the electricity meter reading is:

Is gas available to be connected by the resident? 
( Yes  ( No

Will the resident be separately billed by the supply authority 
for gas charges relating to the premises?
( Yes  ( No

If Yes, the gas meter reading is:

Will the resident be separately billed by the supply authority 
for water usage charges relating to the premises?
( Yes  ( No

If Yes, the water meter reading is:

Is there a telephone line installed in the premises available 
to be connected by the resident?
( Yes  ( No

Garage/Carport:

(delete if no garage/carport is provided with the premises)

Is the garage/carport generally clean and free of rubbish? 
( Yes  ( No

If No, specify:

Are there any grease stains on the floor of the garage/carport 
or driveway? 
( Yes  ( No

If Yes, specify:

Storeroom:

(delete if no storeroom is provided with the premises)

Is the storeroom empty, generally clean and free of rubbish? 
( Yes  ( No

If No, specify:

Garden:

(delete if no garden is provided with the premises)

Is the garden generally clean and free of rubbish? 
( Yes  ( No

If No, specify:

Has the lawn area been recently mown? 
( Yes  ( No

Other fixtures, fittings, furniture or household items:

List all other fixtures, fittings, furniture or household items supplied with the premises not mentioned elsewhere in this report:
	Item
	Age of item
	Condition of item

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Promised improvements/repairs:

Has the operator undertaken to do any improvements/repairs 
to the premises? 
( Yes  ( No

	Work to be undertaken
	Estimated completion date

	
	

	
	

	
	

	
	

	
	

	
	


Signature of operator or operator’s nominee:
..........................................................................................................................................

Printed name of operator or nominee:
..........................................................................................................................................

Date of signature:
..........................................................................................................................................

Note:
The prospective resident, or the prospective resident’s nominee, should not sign this report if they do not agree with it.
Signature of prospective resident or prospective resident’s nominee:
..........................................................................................................................................

Printed name of prospective resident or nominee: 
..........................................................................................................................................

Date of signature:
..........................................................................................................................................

� See section 1 of the Act.


� See section 19 of the Act and regulation 9 of the Retirement Villages (Records & Notices) Regulations 2005, and the definition of ‘disclosure statement’ in section 3 of the Act.


� See section 19 of the Act, the definitions of ‘disclosure statement’ and ‘residence documents’ in section 3 of the Act, and regulation 10 of the Retirement Villages (Records & Notices) Regulations 2005. Note there is some duplication between these provisions.


� See the definition of ‘residence documents’ in section 3 of the Act and regulation 11 of the Retirement Villages (Records & Notices) Regulations 2005.


� See section 20(3) of the Act.


� See section 21 of the Act.


� See section 42A of the Act.


� See regulations 7 and 8 of the Retirement Villages (Contractual Arrangements) Regulations 2006. Prescribed terms also apply when a village manager wants to avoid the six-month deadline for refunding in-going contributions (see sections 26(2)(c) and 38I of the Act and regulation 5 of the Retirement Villages (Contractual Arrangements) Regulations 2006).


� The value of a penalty unit for each financial year is fixed by the Treasurer under the Monetary Units Act 2004.


� Section 34 of the Act requires: the village manager to prepare an annual statement of actual income and expenditure on the provision of goods and services for the village; anticipated expenditure on goods and services; any provision for extraordinary or major works; proposed increases in maintenance charges; and proposed special levies; and the village owner to prepare an annual statement of the status of refundable in-going contributions and of any matter likely to affect the owner’s solvency.


� The Act requires disclosure of the particulars of any mortgage, charge or other encumbrance over the retirement village land that takes priority over residents’ rights; the particulars of any agreement relating to the priority of residence rights over earlier encumbrances; the date of lodgement of the retirement village notice with the Registrar of Titles; and the date of notification of the retirement village charge to the Registrar of Titles.


� It is considered that the existing requirement in the Act to provide a copy of the document described in regulation 10 of the Retirement Villages (Contractual Arrangements) Regulations 2006, namely a document that entitles a person to purchase a residence right from a resident, is no longer relevant.


� Several of the matters set out in the current checklist would be catered for by disclosure proposals in this paper (see above) leaving these remaining matters:


the need to discuss the decision with family, friends and other confidants


the need to take the documents to a legal practitioner with relevant expertise


whether the village lifestyle, philosophy and make-up is suitable


whether the necessary personal lifestyle changes can be made to comply with the regulations and restrictions of village life


if community facilities have not been completed, what guarantees there are about when that will occur.


� There are provisions of the Act and the Retirement Villages (Contractual Arrangements) Regulations 2006 that enable village managers to avoid paying exit entitlements within six months of a resident leaving the village if they have included certain prescribed terms in the contract, but these are not considered relevant.


� Review of the Retirement Villages Act 1986 – Proposed Legislative Changes – 2004 (p.35)


� A term stating that the written contract contains all that was agreed between the parties. This means it could exclude pre-contract representations that the resident relied on when entering the contract.


� Not applicable to prescribed terms that deal with the costs of valuation; for example, clause 4 in Schedule 3 of the Retirement Villages (Contractual Arrangements) Regulations 2006.


� That is, terms for calculating exit entitlements based on the next resident’s in-going contribution, when the entitlement is due before the contribution has been paid (see above).
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