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CONSUMER AFFAIRS VICTORIA

ENFORCEABLE UNDERTAKING

Section 198 of the Australian Consumer Law and Fair Trading Act 2012
The commitments in this undertaking are offered to the Director of Consumer Affairs Victoria by:

James Allan Monaghan
DOB: 19-03-1979

of: 1 Burberry Court, Highton, Victoria 3216
James Allan Monaghan
1. At all material times, James Allan Monaghan (“Mr Monaghan”) was:
(a) the holder of a Victorian estate agent’s licence (licence number 075221L) issued pursuant to the provisions of the Estate Agents Act 1980 (“the EA Act”); 

(b) trading from the principal office address at 1 Burberry Court, Highton, Victoria 3216; and 

(c) the operator of a subscriber account with REA Group Limited (“the RE Account”), in relation to the website www.realestate.com.au, on which various online advertisements for the sale or lease of real estate would be placed for the perusal of members of the public. 
The Director of Consumer Affairs Victoria
2. Dr. Claire Noone, the Director of Consumer Affairs Victoria (“the Director”) is the holder of the statutory office created under section 107 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) (“the ACLFTA”). Pursuant to Part 6.2 of the ACLFTA, the Director is empowered, inter alia, to:

(a) monitor compliance with Consumer Acts;

(b) inquire into and investigate possible contraventions of Consumer Acts;

(c) prosecute alleged contraventions of Consumer Acts; and 
(d) institute proceedings to achieve the purposes of a Consumer Act.   

3. The EA Act is defined as Consumer Act pursuant to section 3(1) and Schedule 1 of the ACLFTA. 

4. The Director, pursuant to the EA Act and the ACLFTA, is responsible for the regulation of estate agents and their business practices in the State of Victoria. 

5. Pursuant to section 198 of the ACLFTA, the Director may accept a written undertaking from any person, in connection with:
(a) a matter in relation to which the Director has a power or function under the ACLFTA; or 

(b) a matter relating to a contravention of any other Consumer Act. 
Background to this Enforceable Undertaking
6. From December 2012 to March 2014, eleven advertisements for the sale or lease of real estate, relating to various properties in the State of Victoria, were posted using the RE Account and were displayed on the website www.realestate.com.au, that all bore the trading name and logo of “Ezibuyhomes” (“the Advertisements”). 
7. An RE Account for the listing of advisements relating to the sale or lease of real estate may only be opened and operated by an appropriately licensed estate agent. 
8. Ezibuyhomes is the trading name of Benny Bull Pty Ltd (ACN: 123 143 920) as Trustee for the Benny Bull Trust (“Benny Bull”). 

9. Neither Benny Bull, nor any of its officers, have ever held a licence issued pursuant to the EA Act. Despite this, Ezibuyhomes was nonetheless listed as an authorised person to operate the RE Account, with the consent and approval of Mr Monaghan. 
Investigation by Consumer Affairs Victoria 
10. The Director’s staff commenced an investigation into the practices of Mr Monaghan once they become aware of the Advertisements. 
11. As part of that investigation, on 3 June 2014, Mr Monaghan was issued with a notice prepared pursuant to section 70C of the EA Act that required him to answer questions and produce documents (“the Notice”). 
12. Mr Monaghan failed to provide a response to the Notice. 
Legislation

13. Section 29(1) of EA Act provides that any person who causes or permits or aids or abets any person who is not a licensed estate agent to carry on business as an estate agent is guilty of an offence. 
14. Section 70C of the EA Act provides that for the purpose of monitoring compliance with the EA Act or the regulations or carrying out any audit under the EA Act, an inspector may require an estate agent at a time and place specified by the inspector —

(a) to answer orally or in writing any questions put by the inspector relating to the estate agent's business as an estate agent;

(b) to supply orally or in writing information required by the inspector relating to that business;

(c) to produce to the inspector specified documents or documents of a specified class (including trust accounts and records) relating to that business.

15. Section 70T of the EA Act provides that a person must not refuse or fail, without reasonable excuse, to comply with a requirement of an inspector. 
16. A person who is found by a Court to have contravened:

(a) section 29(1) of the EA Act, is liable upon conviction to a penalty not exceeding 500 penalty units ($73,805); and 

(b) section 70T of the EA Act, is liable upon conviction to a penalty not exceeding 25 penalty units ($3,690)
17. Pursuant to section 29(5) of the EA Act, where an estate agent is convicted of an offence under section 29(1) of that Act, in addition to any penalty, any licence held by that agent becomes absolutely void and must be cancelled and delivered up to the Court and the Court may order that the agent be disqualified either permanently or for such period as the court specifies from holding a licence as an estate agent.
Contraventions of the EA Act 
18. The Director considers that Mr Monaghan has contravened: 
(a) section 29(1) of the EA Act, by either causing, permitting, aiding or abetting, Benny Bull, being a person who is not a licensed estate agent, to carry on a business as an estate agent, by allowing electronic advertisements in relation to the sale or lease of real estate to be listed for or on behalf of that person, on the website www.realestate.com.au; and 

(b) section 70T of the EA Act, by refusing or failing, without a reasonable excuse, to comply with a requirement of an inspector to answer questions and produce documents pursuant to section 70C of the EA Act.  
19. The Director considers that a contravention of section 29(1) of the EA Act is a serious matter as it undermines the integrity of the estate agent’s licensing system and the Victorian public’s confidence in the estate agent industry. 
20. The Director considers that a contravention of section 70T of the EA Act is a serious matter as it severely hinders and inhibits the ability of the Director, and her staff, to perform their functions as the regulator of the estate agent industry. 
Admissions to the Contraventions of the EA Act 
21. Mr Monaghan acknowledges and makes full admissions to the conduct and contraventions as outlined in paragraph 18 (a) and (b) above. 
Discontinuance of Associated Criminal Proceedings 
22. On 14 November 2014, the Director commenced criminal proceedings against Mr Monaghan in the Magistrates’ Court of Victoria. The charges against Mr Monaghan alleged that he had breached sections 29(1) and 70T of the EA Act. 

23. The undertakings offered by Mr Monaghan in paragraph 24 below are offered on the basis that they constitute full resolution of the criminal proceedings commenced by the Director. 
The Undertakings offered by Mr Monaghan to the Director
24. Mr Monaghan hereby undertakes to the Director, pursuant to section 198(1) of the ACLFTA, whether by himself, his employees, agents or otherwise (where applicable), that he 

(a) in the event that his estate agent’s licence has not expired or lapsed, will voluntarily surrender his estate agent’s licence within 5 days of the commencement of this Enforceable Undertaking; and 
(b) in the event that that he has not done so, will return his estate agent’s licence to the Business Licensing Authority within 5 days of the commencement of this Enforceable Undertaking; and 
(c) will not make any applications to the Business Licensing Authority, or otherwise make any attempts, to hold or obtain an estate agent’s licence under the EA Act for the duration of this Enforceable Undertaking
; and  
(d) will not make any applications, seek to be employed, or otherwise allow himself to be employed, as an agent’s representative for any person who holds a Victorian estate agents licence, for the duration of this Enforceable Undertaking; and 

(e) will not perform any functions of an estate agent in the State of Victoria or perform any functions of an estate agent in relation to real estate located within the State of Victoria, unless he is the holder of an estate agent’s licence under the EA Act; and 
(f) will not, in any way, either cause, permit, aid or abet, any person, corporation or entity, who is not a licensed estate agent, to carry on a business as an estate agent in the State of Victoria, for the duration of this Enforceable Undertaking; and 
(g) before allowing any other person, corporation or entity, to operate, maintain or control the RE Account, or any other account on any other website that is utilised for similar purposes, he will make the appropriate enquiries to ensure that person, corporation or entity is the holder of an estate agent’s licence, for the duration of this Enforceable Undertaking; and 
(h) will not allow any other person, corporation or entity, who is not the holder of a estate agent’s licence, to operate, maintain or control the RE Account, or any other account on any other website that is utilised for similar purposes, for the duration of this Enforceable Undertaking; and 
(i) will provide a full response to the Notice to the Director, within 20 days of the commencement of this Enforceable Undertaking; and 

(j) will pay a voluntary contribution to the Victorian Property Fund
 of $1,000 within 60 days of the commencement of this Enforceable Undertaking. 
Extra-Territorial Effect of the Undertakings offered by Mr Monaghan
25. The undertakings that are provided for under paragraph 24 above, apply to conduct occurring both within and outside the State of Victoria, to the full extent permitted by section 5 of the ACLFTA. 
26. Section 5 of the ACLFTA provides that the ACLFTA applies to conduct that occurs both within and outside the State of Victoria, where there exists an appropriate nexus to the State of Victoria. Accordingly, enforcement action may be taken by the Director for conduct occurring in any other State or Territory where there is a sufficient nexus to the State of Victoria.  

27. That section specifies that the ACLFTA applies, but is not limited to, the following:

(a) the engaging in conduct in the State of Victoria by persons outside the State of Victoria and vice versa; 

(b) the supply of goods or services in the State of Victoria where the contact for the supply of goods or services is made in Victoria; and 

(c) where a contract for the supply of goods or services is made outside the State of Victoria, a supply of goods or services to a person normally resident in the State of Victoria or a body corporate whose principal place of business is in the State of Victoria.  

Commencement and Duration of this Enforceable Undertaking

28. This Enforceable Undertaking comes into effect on the date that an executed copy of this undertaking is accepted by the Director (or her authorised delegate). 

29. If the Enforceable Undertaking is accepted by the Director, then: 

(a) for all purposes, the date endorsed by the Director in the execution section of this undertaking is to be taken as the commencement date of this Enforceable Undertaking; and 

(b) an accepted copy of this Enforceable Undertaking bearing that date will be provided to Mr Monaghan. 
30. The term of this Enforceable Undertaking is:
(a) in relation to paragraph 24 (c) – 3 years; 
(b) in relation to paragraph 24 (d) – 12 months; and 
(c) in all other cases – 6 years;

- from the commencement date of this Enforceable Undertaking. 
Acknowledgements 
31. Mr Monaghan hereby acknowledges:
(a) the Director will register this Enforceable Undertaking in the register of undertakings and will make this Enforceable Undertaking available for public inspection pursuant to section 200 of the ACLFTA;
(b) the Director and/or the Minister for Consumer Affairs may, from time-to-time, publicly refer to this Enforceable Undertaking; 
(c) that if the Director considers that he has breached any of the terms of this Enforceable Undertaking, without limiting any other enforcement action, relief or remedy, the Director may apply to the Magistrates’ Court for an order under section 198(6) of the ACLFTA;
(d) this Enforceable Undertaking in no way derogates from the rights and remedies available to the Director arising from any conduct described in this Undertaking (except as provided for in paragraph 23 above) or arising from any conduct outside the relevant period or arising from any future conduct, including, but not limited to the right to pursue compensation for or in the name of any consumer;
(e) this Enforceable Undertaking in no way derogates from the rights or remedies available to any other person or entity (including any other regulatory agency) arising from conduct described in this Undertaking or arising from any conduct outside the relevant period or arising from any future conduct; and
(f) this Enforceable Undertaking in no way derogates from the obligation of Mr Monaghan, his employees and agents to otherwise fully comply with the provisions EA Act and all other applicable laws. 
EXECUTION OF THE ENFORCEABLE UNDERTAKING
Executed By:

James Allan Monaghan
Signed:



In the presence of:
Witness: 



(PRINT NAME) 

Accepted By:

The Director of Consumer Affairs Victoria or the Authorised Delegate of the Director.
The Director:



   Accepted on the ……. day of …………………….. 2015
� see paragraph 30 below


� The Victorian Property Fund is a fidelity and public purpose fund established and administered in accordance with Part VII of the EA Act





