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CONSUMER AFFAIRS VICTORIA

PURSUANT TO SECTION 198 OF THE

     AUSTRALIAN CONSUMER LAW AND FAIR TRADING ACT 2012
AND SECTION 218 OF THE AUSTRALIAN CONSUMER LAW (VIC)
ENFORCEABLE UNDERTAKING

The commitments in this Undertaking are offered to the Director of Consumer Affairs Victoria by:

MS THORANY ZHANG
of 13 Koonalda Avenue, Glen Waverley, Victoria
The Director

1. The office of the Director of Consumer Affairs Victoria (“the Director”) is provided for under section 107 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) (“the Act”).  The holder of that office is responsible for the administration of the Act, the Australian Consumer Law (“the ACL”) which has been enacted as a law of Victoria under Part 2.2 of the Act and is referred to as the Australian Consumer Law (Victoria), and Victoria’s other consumer protection legislation, including the Conveyancers Act 2006.  

2. Under section 198 of the Act, the Director may accept a written Undertaking from any person in connection with:

(a) any matter in relation to which the Director has a power or function under the Act; or

(b) any matter relating to a contravention of any Consumer Act.  
3. Schedule 1 of the Act provides that the Conveyancers Act 2006 is a Consumer Act under the Act. Pursuant to section 183 of the Conveyancers Act 2006, section 198 of the Act is applied as a remedy for contraventions of the Conveyancers Act 2006.
4. The Director, as a Regulator for the purposes of the ACL, may accept a written Undertaking pursuant to section 218 of the ACL, from any person in connection with any matter in relation to a contravention of the ACL in respect of which the Director has a power or function, as a means of resolving contraventions of the ACL.

Ms Thorany Zhang
5. Thorany Zhang was a director of the company H.M.T. Ventures Pty Ltd ACN 110 204 352 (“the company”). The company was an Australian proprietary company limited by shares, incorporated on 26 July 2004 and deregistered on 14 October 2012. At all relevant times, the company had its registered office at 13 Koonalda Avenue, Glen Waverley and carried on business from the premises at Suite 11, 21 Aristoc Road, Glen Waverley, Victoria.  
6. At all relevant times, the company was the registered proprietor of the business name HMT Conveyancing Services (Vic).
Legislation

7. Section 8(1) of the Conveyancers Act 2006 requires that a person who is not a licensee must not carry on a conveyancing business.
8. Section 8(4) of the Conveyancers Act 2006 provides that a person is not entitled to recover any amount in respect of anything the person did in contravention of section 8(1).

9. Section 9(1) of the Conveyancers Act 2006 provides that a person must not cause, permit, aid or abet a person who is not a licensee to carry on a conveyancing business.

10. Section 10 of the Conveyancers Act 2006 provides that a person who is not a licensee must not make a representation to the public stating or implying that the person is a licensee or is otherwise authorised under the Conveyancers Act 2006 to carry on a conveyancing business.

11. Section 18 of the Australian Consumer Law (Victoria) provides that a person must not, in trade or commerce, engage in conduct that is misleading or deceptive or is likely to mislead or deceive.
Consumer Affairs Victoria Investigation
12. On or about 11 May 2012, Consumer Affairs Victoria received a complaint from Ms Liang about Ms Zhang and HMT Conveyancing Services (Vic). The complaint alleged that:

(a) in or about August 2011, Ms Liang engaged the services of HMT Conveyancing Services (Vic) to carry out the conveyance of property she was selling in Camberwell, Victoria; 
(b) Ms Zhang was the contact person for HMT Conveyancing Services (Vic) who also conducted and managed the conveyance of Ms Liang’s property; 
(c) after settlement of the property by HMT Conveyancing Services (Vic), the sum of $162,027.73 was not transferred to her; and
(d) Ms Liang engaged legal counsel and later recovered the outstanding monies owed to her.

13. Consumer Affairs Victoria inspectors investigated Ms Liang’s complaint about HMT Conveyancing Services (Vic). In the course of the investigation, it was found that:

(a) in or about August 2011, Ms Zhang using the registered business name HMT Conveyancing Services (Vic), carried out conveyancing work for Ms Liang;
(b) Ms Zhang and H.M.T. Ventures Pty Ltd do not hold, and have never held, a conveyancer’s licence pursuant to section 8(1) of the Conveyancers Act 2006;

(c) Ms Zhang is not, and has never been, an Australian legal practitioner within the meaning of the Legal Profession Act 2004; 
(d) HMT Conveyancing Services (Vic) held and operated a trust account; and
(e) HMT Conveyancing Services (Vic) operated its own website at www.hmtconveyancing.com.au which was publicly accessible.

14. In a letter dated 16 July 2012, Ms Zhang as director of H.M.T. Ventures Pty Ltd voluntarily undertook to:

(a) refrain from entering into any new transactions;

(b) remove any and all advertising for conveyancing until licensed to do so; and

(c) within 3 days from the date of the letter, transfer to a licensed conveyancer:

(i) all conveyancing files; and

(ii) trust account balances. 

15. On the basis of the contents of the letter dated 16 July 2012, Consumer Affairs Victoria resolved to take no further action against Ms Zhang, Mr Zhang or H.M.T. Ventures Pty Ltd.

16. On or about 16 January 2013, Consumer Affairs Victoria received two claims on the Victorian Property Fund (“VPF”) from Ms Tanya Marty. 

17. The first VPF claim alleged that:

(a) in or about late 2012, Ms Marty engaged HMT Conveyancing Services (Vic) to convey property at Brunswick, Victoria, where she was the vendor;

(b) HMT Conveyancing Services (Vic) carried out conveyancing work for Ms Marty;

(c) settlement of the Brunswick premises occurred on 18 December 2012; and
(d) a dispute arose between Ms Marty and HMT Conveyancing Services (Vic) regarding receipt of the balance of the purchaser’s payment after discharge of the mortgage.

18. The second VPF claim alleged that:

(a) in or about late 2012, Ms Marty engaged HMT Conveyancing Services (Vic) to convey property at Richmond, Victoria, where she was the vendor;

(b) HMT Conveyancing Services (Vic) carried out conveyancing work for Ms Marty;

(c) settlement of the Richmond premises was scheduled to proceed on 15 January 2013, but did not occur; and

(d) the purchasers of the property had paid a deposit of $44,000 of which the full amount was deposited into a trust account belonging to HMT Conveyancing Services (Vic).

19. As a consequence of inquiries undertaken in response to the first and second VPF claim (collectively, “the VPF claims”), Consumer Affairs Victoria has obtained information indicating or alleging that:
(a) correspondence dated 8 January 2013 on HMT Conveyancing Services letterhead, and received by Ms Marty, contained the following references:
(i) reference to conveyancer licence number 000092L, which is not a licence number assigned to Ms Zhang by the Business Licensing Authority; 

(ii) reference to the company HMT Conveyancing Services Pty Ltd, which does not exist; and
(iii) reference to the firm holding professional indemnity insurance against civil liability, which it does not possess.

(b) in electronic correspondence dated 17 December 2012 to Ms Marty, the signature block for HMT Conveyancing contained the street address Level 4, 200 Queen Street, Melbourne, which was not the street address for HMT Conveyancing Services (Vic).
(c) Ms Zhang received remuneration for undertaking the conveyancing work on behalf of Ms Marty.

20. In a statutory declaration dated 15 March 2013 provided to Consumer Affairs Victoria, Ms Zhang made the following admissions:

(a) that Ms Zhang was engaged by Ms Marty to undertake conveyancing work for two properties;

(b) that Ms Zhang sent correspondence, including but not limited to electronic communication, to Ms Marty, in the name of Mr Stephen Sempill;

(c) that Mr Stephen Sempill had no involvement whatsoever in undertaking any conveyancing work under the business name HMT Conveyancing Services (Vic) or HMT Conveyancing.

(d) that Ms Zhang registered a domain name for HMT Conveyancing Services (Vic); and
(e) that the company H.M.T. Ventures Pty Ltd was not intended to be the registered proprietor of the business name HMT Conveyancing Services (Vic)

Contraventions
21. The Director of Consumer Affairs Victoria considers that by engaging in the conduct to in paragraphs 10, 15, 16 and 18, above, Ms Thorany Zhang has contravened section 8(1) of the Conveyancers Act 2006.

22. The Director of Consumer Affairs Victoria considers that by undertaking conveyancing work under the business name HMT Conveyancing Services (Vic) at a time that business name was registered to H.M.T. Ventures Pty Ltd, Ms Thorany Zhang contravened section 9(1) of the Conveyancers Act 2006.

23. The Director of Consumer Affairs Victoria considers that by engaging in the conduct referred to in paragraph 17(a)(i), above, Ms Zhang has contravened section 10 of the Conveyancers Act 2006.

24. The Director of Consumer Affairs Victoria considers that by engaging in the conduct referred to in paragraph 17(a)(ii) and (iii), above, Ms Zhang has contravened section 18 of the Australian Consumer Law (Victoria). 
Acknowledgement of the Breach

25. Ms Thorany Zhang acknowledges that H.M.T. Ventures Pty Ltd carried on a conveyancing business during the period from August 2011 to July 2012.

26. Ms Thorany Zhang acknowledges that she carried on a conveyancing business during the period from December 2012 to January 2013.

27. Ms Thorany Zhang acknowledges that she did not hold, and has never held, a conveyancer’s licence pursuant to section 8(1) of the Conveyancers Act 2006.

28. Ms Thorany Zhang acknowledges that by carrying on a conveyancing business during the period from December 2012 to January 2013, while unlicensed to do so, she contravened section 8(1) of the Conveyancers Act 2006.

29. Ms Thorany Zhang acknowledges that by engaging in the conduct referred to in paragraph 10 above, she contravened section 9 of the Conveyancers Act 2006.

30. Ms Thorany Zhang acknowledges that by engaging in the conduct referred to in paragraph 17(a)(i), above, Ms Zhang has contravened section 10 of the Conveyancers Act 2006.

31. Ms Thorany Zhang acknowledges that by engaging in the conduct referred to in paragraph 17(a)(ii) and (iii) and paragraph 17(b) above, Ms Zhang has contravened section 18 of the Australian Consumer Law (Victoria).
32. Ms Thorany Zhang seeks to address these acknowledged contraventions of the Conveyancers Act 2006 and the Australian Consumer Law and Fair Trading Act 2012 by offering this Undertaking to the Director.  
Statement that the conduct has stopped
33. Ms Thorany Zhang hereby confirms that she has:

(a) ceased carrying on a conveyancing business and does not now carry on a conveyancing business; and

(b) ceased carrying on a business under the registered business name HMT Conveyancing Services (Vic).

34. Ms Thorany Zhang confirms that she will not engage in future conduct via any company or business that she own, manages or controls, in breach of sections 8(1), 9 and 10 of the Conveyancers Act 2006  and section 18 of the Australian Consumer Law (Victoria).

Undertaking

35. Ms Thorany Zhang undertakes to the Director of Consumer Affairs Victoria, pursuant to section 198 of the Act, that:

(a) she will refrain from carrying on a conveyancing business until such time as she is licensed to do so;

(b) will not advertise or promote herself, or any business owned, controlled or operated by her, as being licensed to carry on a conveyancing business until such time as she or it has been issued with a licence to do so;

(c) within 7 days of the date of this undertaking, she will transfer any open conveyancing files to a licensed conveyancer and notify those consumers of the transfer and contact information for the licensed conveyancer;
(d) within 14 days of the date of this undertaking, she will return all remuneration received in connection with undertaking conveyancing work received during the period August 2011 to July 2012 and December 2012 to January 2013;
(e) within 14 days of the date of this undertaking, she will disburse all money held in the HMT Conveyancing Services (Vic) trust account to the appropriate person or persons in accordance with the requirements of the Conveyancers Act 2006;

(f) she will notify the Director, in writing, that she has complied with paragraphs 33(c), (d) and (e), and provide evidence in support;

(g) she will immediately notify the Director, in writing, of any further complaints she receives about HMT Conveyancing Services (Vic); and
(h) she consents to the Director applying under section 198(3) of the Act, at any time during which this undertaking is in force, to the Magistrates’ Court of Victoria for an order directing any or all persons giving this undertaking to comply with its terms.

Commencement of the Undertaking

36. This Undertaking commences (“commencement date”) on the day:  
(a) the Undertaking is signed by Ms Thorany Zhang; and
(b) the Director accepts and signs the Undertaking.  

37. This Undertaking remains in effect until the third anniversary of the day it comes into effect, unless earlier varied or withdrawn by the Director (or an authorised delegate of the Director).  

Public Nature of Undertaking

38. Ms Thorany Zhang acknowledges that:

(a) pursuant to section 200 of the ACL, the Director will register this Undertaking in the Register of Undertakings on the Consumer Affairs Victoria website and the Undertaking will be available for public inspection; 

(b) the Director and/or the Minister for Consumer Affairs Victoria may, from time to time, publicly refer to this Undertaking; and
(c) this Undertaking in no way derogates from the rights and remedies available to any other person arising from the alleged conduct.
EXECUTION
Signed by:




Ms Thorany Zhang 
In the presence of:
Witness: 



(PRINT NAME) 


Accepted by the Director of Consumer Affairs Victoria pursuant to section 198 of the Act. 

Mr Phillip D’Adamo 

Acting Director 
DATE: 

May 2013
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