AUSTRALIAN INSTITUTE OF CONVEYANCERS (VICTORIAN DIVISION)
RESPONSE TO

CONSUMER PROPERTY ACTS REVIEW

ISSUES PAPER NO. 1
PART A – ESTATE AGENTS AND CONVEYANCERS
(The Australian Institute of Conveyancers (Victorian Division) (AICVic) welcomes the opportunity to comment on Issues Paper No. 1.    We do not, however, feel it is appropriate to make comment in relation to estate agents.   We will leave that to the  REIV and others.)
Question 5 – Is the definition of Conveyancing work sufficiently broad to capture all those who should be licensed?   If not, how could it be amended?

The suggested “option to require  any person carrying out Conveyancing work as a business for another entity or person should be licensed” may cover mortgage brokers and real estate agents.   However, it does not cover the person who says “I am not receiving any monies nor running a business” because they are carrying out the work for a relative or friend.      Unfortunately, these people keep under the radar to a certain degree and are more difficult to locate.

Ultimately the answer to these issues will be when econveyancing becomes more universal and  electronic and paper align.   Only licensed people, i.e. Licensed Conveyancers, Legal Practitioners,  and Banks, can become Subscribers to the system and carry out a Conveyancing  transaction.

S.10 of the Act – last line – delete “business” and insert “work”.

Question 6 – What is your view as to the present training for conveyancers?   Are there any additional training requirements that should be mandated?   Are any of the current requirements unnecessary?

(Not sure of the relevance of  a particular course being commenced before 1st July 2008.   Is that still relevant?)

It is now time to dispense with the competencies set out in S.5 of the Conveyancers (Qualifications Experience and Fees) Regulations 2008.    Licensed Conveyancers should be required to complete an accredited course of training.    They carry out the same work as legal practitioners in the area of conveyancing and deal with the law on a day-to-day basis.
They also carry on very busy practices, and need to be able to complete a well rounded course which would cover business subjects as well as the law.   We therefore believe that a minimum qualification to become a Licensed Conveyancer is an Advanced Diploma of Conveyancing which is the qualification required for Licensing Conveyancers in N.S.W. and is 
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also the minimum qualification adopted by the national Australian Institute of Conveyancers.
This does not in itself solve the problem of the standard of training given by some Registered Training Organisations (RTOs).     Some are  on line and of limited duration and intensity.    Compared with the two year part time Advanced Diploma of Conveyancing offered by RMIT,  they leave a lot to be desired.    Many of the graduates or these inferior courses  do not have the  depth of  knowledge or skills required to  run a Conveyancing business (but that does not stop them).  
The Issues Paper says – “The requirements acknowledge the significant risks to consumers that can arise as a result of bad .... Conveyancing practice.”    The current requirements are certainly not adequate and need to be upgraded.    The RTOs offering training to potential conveyancers should be thoroughly assessed and approved  in collaboration with  AIC Vic (which is what happens with the RMIT course) and thereafter monitored to ensure compliance with a high standard, much higher than is now the case.
Question 7 – What are the potential costs of mandating higher entry standards for conveyancers?

Consumer Affairs Victoria (CAV) should be concentrating more on  “benefits” and not  “costs”.     The costs are negligible  when a person  is studying  for a worthwhile course that will set them up for their future success as a  Conveyancer and business owner.   
However, the benefits  gained are that consumers will  employ more skilled and efficient people, there will be less claims on the Professional Indemnity Insurance Policy,  and less complaints lodged with CAV and AIC Vic  about  incompetence.

Question 8 – What are our views on the value and efficiency of the work experience requirements for conveyancers?

If the work experience requirements are intended to ensure that applicants have sufficient practical experience of  Conveyancing work, then there needs to be a more prescriptive schedule of work experience.    We are competing with lawyers in the same space and they are required to complete 2 years supervised practice, after completion of an approved practical training course, before they can operate a legal practice independently.    
AICVic  has always argued that 1 year full time work experience is inadequate.    A minimum of 2 years’ full time recognised work experience should be the minimum criteria for gaining a licence.    It is not possible for a trainee conveyancer to  gain a sufficient range of  experience of conveyancing issues in a year.        If the criteria is good enough for legal practitioners, then it should be good enough for Licensees.
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Question 9 -  What is your view about the need for CPD for conveyancers?   If CPD was required, what type of training should be mandated?

It is essential that any CPD covers changes to legislation and processes, including electronic conveyancing.
It is extremely important that the consumer can feel confident when engaging the services of a conveyancer, that they have a wide knowledge of conveyancing law and practice and keep abreast of changes which are occurring with great  frequency.

The AIC Vic has a full program available to members and  non-members.   Members are obliged to complete 10 hours (or 10 points) of CPD per year (equivalent to the Law Institute).  These 10 hours must cover ethics, professional responsibility, practice management, technology and substantive legal issues.
A program needs to be developed that ensures that at least half of the CPD is delivered face-to-face (or via webinar link or video) by reputable organisations and should include options for risk management programs delivered specifically to address issues confronted by conveyancers.

Question 10 -  What are the costs of mandating CPD for all conveyancers?

Any costs involved would be well and truly offset by a vast improvement in the standard of  knowledge and professionalism of the conveyancer.   In addition, the costs are part and parcel of the expenses involved with any business and most professionals understand this fact.

Question 11 – What are your views on the current eligibility criteria for conveyancers?

We believe that the current requirements in relation to criminal convictions going back 10 years should be maintained.    We also feel that it is important to include “possessing child pornography” and “terrorism” as additional exclusions.
We believe that  the reference which was proposed under the National Licensing Scheme regarding breach of the Commonwealth Corporations Law is relevant as a Conveyancer is running a business and should not be able to continue to be licensed if they have breached that law.

In addition, failing to pay a fine imposed by the relevant law should impact on a person’s eligibility to hold a licence.

As an added protection, giving the Director General the capacity to ignore an offence on the grounds of triviality or due to the passage of time, is a worthwhile proposal.
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Question 12 – What are the factors in favour of retaining the capacity for the BLA to grant permission to someone who is otherwise ineligible to hold a licence?

Currently there is no transparency in the operations of the BLA, placing the BLA  in the unique position of knowing all the facts in relation to the eligibility or otherwise of  a person or corporation to hold a licence.    This makes it difficult  to comment on whether or not it is favourable to retain the BLA.

We are concerned at the level of ability of some recent licensees and their obvious lack of experience.   This, linked with the poor quality of some training courses available, makes it concerning regarding the standard of Conveyancing into the future.

 With the introduction of econveyancing, it  is  even more critical that conveyancers pass the ‘fit and proper’ test.   Once alignment of paper and electronic rules are introduced in early 2017, a conveyancer will be signing documents on behalf of their clients and certifying information in an electronic space.   The demands on conveyancers (and lawyers) in this space are very high.   The current standards for training and experience, in the long run, do a disservice to conveyancers.    Rules governing the use of the PEXA system are very strict and misuse, either through incompetence or malice, will mean that the conveyancer can be banned from using the system.   In the years to come this will effectively be a ban on being able to undertake Conveyancing work.

The other concern is that the  bona fides of conveyancers  has to be established to ensure the security of the Register.
Question 13 – What barriers, if any, should be established in relation to the permission application process?
A reasonable threshold should be applied.   Obviously we would not wish prisoners or those who are repeat offenders being able to apply.   A time limit of, say, 3 years, before a person can re-apply for a licence, should be introduced.

Question 14 – What are your views on the information required to be provided as part of the licensing process and what are the opportunities for red tape reduction?

Red tape reduction is only useful if it produces a positive benefit to the conveyancer as well as the consumer.

Question 15 -  What would be the impact, if any, of removing the requirement for a conveyancer to obtain professional indemnity insurance as a licensing criterion and instead to prescribe it as a pre-condition for practise?

The status quo should continue.    If  professional indemnity insurance is only prescribed as a pre-condition of practice, it would be difficult to police.   A person could apply or re-apply 
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for a licence and then not arrange the insurance for some reason, i.e. lack of funds, but continue to practice.   CAV would find it next to impossible to police and such a policy would increase the workload of an already stretched regulatory body.
In NSW, the AIC division co-manages the Master Policy and, in fact, chases up licensees to ensure they have paid their premiums.

Question 17  - Is it really necessary to prescribe in legislation a management approach that requires a conveyancer to physically manage the day to day operations at each place of business?      If not, what, if any, office management requirements should be prescribed?

The current requirements are fairly restrictive on conveyancers and it  is clear that modern technology enables conveyancers to access software, handle emails, deal with files and communicate with clients and staff remotely.

The requirement that a business owner must appoint another licensee to manage operations if they are away for 7 days, is also a burden.    There are very few locum licensees available for such occasions.   The majority of business owners are extremely conscientious and would not take time off unless they were confident that they were still in control via modern technology, that there staff were well trained and that they had appropriate processes in place to enable them to take a break.   After all, it is their reputation and their professional indemnity insurance at stake.

We suggest therefore that a set of obligations on the licensee could be prescribed and we also recommend that a maximum of 14  business days away should replace the 7 days.
Question 20 -  What options should be available to facilitate conveyancers taking a break and then re-joining the workforce?

The situation for conveyancers should be aligned with the requirements for legal practitioners.   A conveyancer should only be able to suspend their licences for up to 3 years provided upon their return to work that they undertake approved training immediately.   Conveyancers are competing in the same area as legal practitioners and changes to legislation and procedures occur frequently.   It would be dangerous for someone who had not been operating in the area for a number of years to resume practice  without being be up to date with changes.

Question 21 – What issues, if any, would arise of a conveyancer’s licence is cancelled if they fail to provide their annual statement and pay their annual licence fees at renewal?
There is no reason to allow a licensee to continue practising for a year after a non-compliance incident.   Conveyancers are aware of the rules and fees payable and to enable them to continue to flout the rules is unfair to the rest.    In this regard, conveyancers should be aligned with estate agents.
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Question 36 -  Do the current professional conduct rules for conveyancers deal sufficiently with matters conveyancers should observe in the conduct of their functions?

The current rules are all relevant and should be maintained.    However, the main issue is enforcing those rules.   CAV appears to have no appetite to monitor or intervene when there are complaints about conveyancers’ actions.   Conveyancing practice is guided by convention and CAV does not necessarily have the skills to assess whether or not Conveyancing practice has been adhered to.
Question 37 -  Are there changes or additions to the rules that should be considered?   Should the rules align with relevant rules for legal practitioners wherever practicable?
Changes to rules that govern conveyancers need to be considered and a comparison with lawyers is worthwhile.   However, changes to rules should only  be considered at the same time as consideration of appropriate oversight of the rules and organisational change, so that professional conduct of conveyancers  can be adequately reviewed by a knowledgable body.
Question 38 – What regulation, if any, is required to deal with circumstances where a conveyancer is asked to pay, or offers to pay, a commission to a third party who refers a client to the conveyancer?

Payment of referral fees or incentives creates legal and ethical problems for licensees, real estate agents, mortgage brokers and others.    The complications and potential conflict of interest scenarios are not always obvious.   Such payments are not illegal if disclosed to the consumer in the Costs Disclosure Notice.   However, the amount or type of incentive/referral fee is not specified – there may be a vague note that a referral “may” be paid to the licensee but the consumer has no idea how much.   Currently we have anecdotal evidence that one conveyancer is paying agents $200 per file.
AICVic believes that the payment of any incentive/referral fee should be banned entirely.   We note that under the Land and Business (Sale and Conveyancing) Act 1994 in South Australia, it is illegal for a licensee to pay or give an incentive/referral fee.

In dealing with this problem we should remember that the person whose interests are meant to be paramount – the client – ends up paying more for the services and is shopped as a commodity by persons who owe a fiduciary duty and a duty of care to them.

It is an insidious cancer that belittles the profession and those who are complicit in the process should lose their licences, both conveyancers and real estate agents.

The commission sharing by Estate Agents referred to in the paper is different to the referral fees and incentives which exist throughout the industry
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Question 39 – Are the current costs disclosure provisions in the Conveyancer’s Act sufficient?    If not, in what respect should they be amended?   Should the costs disclosure required for  conveyancers align with those for legal practitioners?

We understand that a legal practitioner  only has to provide a client with a costs disclosure notice when fees exceed $750.    We do not have a problem with conveyancers issuing a costs disclosure notice for all fees and disbursements.   However, the document should be quite clear and in a typeface that is legible and clear.   If additional work is undertaken, then another costs disclosure notice should be issued.

Question 40 -  What are your views about, and experience of, the current VCAT inquiry system?   What are the opportunities to improve the VCAT process?
With regard to the recent experience with 2 conveyancers who have received orders against them by VCAT, the process has been long-winded and ineffective.
The first conveyancer is a non-member.    We have received over 40 complaints about him  some of which were passed on to CAV (the documented complaints).    It took many months for CAV to refer him to VCAT and  VCAT imposed certain orders, including a demand that he issue costs disclosure notices to his clients.   Another order was for him to undertake a course at Melbourne Polytechnic.   It is hard to understand why Melbourne Polytechnic was chosen, as it is not an RTO that AIC Vic recommends conveyancers undertake due to its brevity and lack of depth compared with the Advanced Diploma of Conveyancing run by RMIT.      In addition, he was only fined $1,000 which is a pittance, compared to the distress he has caused clients.   This person  continues to operate in an unprofessional manner causing distress and hardship to innocent consumers.   AICVic is still receiving complaints about this person.
The second conveyancer was a member and has been extremely unprofessional and has repeatedly  lied to the AIC Vic and to clients.     VCAT made a number of orders against this person but then neglected to publish the orders on the public register of conveyancers.    We know that this person has already breached the orders and is no longer a member of AICVic.

Question 41 – Are the range of orders and penalties open to VCAT after conducting an inquiry sufficient and appropriate?   If they are not, what changes would you recommend and why? 

We are not aware of the range of orders and penalties, so are unable to respond to this question.
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Question 42 – What are the merits of the proposed approaches which could operate in conjunction with existing enforcement approaches?

CAV and VCAT should be much tougher with conveyancers who consistently flout the professional conduct rules.

Question 43 -  What additional suggestions do you have to address poor conduct?

A system of demerit points may work if it is administered well and effectively.   However, to allow VCAT to undertake such a process is a recipe for disaster.    By the time they heard the matter and made a judgment, the person could have caused a lot more distress to consumers.   Clearly CAV need to police and dispense the demerit points.

Establishing different tiers of misconduct for which different levels of enforcement would apply may work.   This would need to be fleshed out in more detail.

An ombudsman scheme is a worthwhile suggestion.   Such a body works in relation to  other industries, i.e. the banks, and would be a quicker way for the consumer to  find a remedy.  

Importantly the Ombudsman and staff would need to be well versed in the way conveyancing transactions are run.   There can be complaints from consumers who merely don’t understand the role of the conveyancer or how the process is carried out.    More importantly, the fee for the Ombudsman to investigate would be paid by the conveyancer – a good incentive for a conveyancer to run a file more professionally.
Question 45 -  What are your views on the overall effectiveness of the trust accounting requirements for conveyancers?

We are not aware of any issues in relation to the requirement set out in Section 5.  However, it is noted that trust monies received from clients may also be deposit monies as well as fees and charges.

Question 46 -  In what circumstances would it be appropriate for estate agents to receive money from, or on behalf of, clients and hold that money on trust?    What would be the potential risks of providing estate agents and conveyancers with greater flexibility to deposit trust money in accounts that pay interest to the parties to the transaction?

The role of estate agents in a conveyancing transaction is limited to the selling of a property (or buyers advocacy).  They are not generally involved in the remainder of the transaction and certainly not at the point of settlement (other than facilitating a final inspection and handing over the keys).   If a client requires monies to be held in trust for a period of time, i.e. until completion of construction or approval of a plan of subdivision, then a deposit can be transferred under S.24(2) of the Sale of Land Act from an agent’s trust account to a conveyancer’s trust account and from that point the conveyancer should be able to treat it 
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as controlled money earning interest for the client (if they are entitled to that interest) just as happens with legal practitioners.
It is not the case that controlled money is received by conveyancers in rare circumstances.   There are a number of conveyancers handling large subdivisions and off the plan properties and they are put at a disadvantage because they are competing with legal practitioners who are able to invest controlled money and receive interest on behalf of a client.   When a large developer employs a practitioner he/she will be more inclined to turn to a lawyer as opposed to a conveyancer because the amount of interest he may earn could be significant, giving the legal practitioner an unfair advantage.

Question 47  -  Why is it important that conveyancers to have the ability to handle transit money or controlled money accounts?

There is no greater risk  in allowing conveyancers to handle transit monies and controlled money accounts than allowing legal practitioners to do so.   The rules should be the same.

Question 48 – What is your view about the appropriate sanction if a conveyancer does not comply with the annual auditing requirements?

We are not aware of any conveyancers not complying with the annual audit requirements and, provided there were no extenuating circumstances and sufficient notice of the breach had been served, then it should constitute automatic grounds for ineligibility to continue to hold a licence.

Question 49 -  How should offences relating to trust account deficiencies, misappropriation and deficient administration be framed for conveyancers (i.e. what type of wrongdoing do we want to prevent)?

We have no problem with the current terminology of the Conveyancers Act in relation to deficiencies in trust accounts.      Holding monies in trust places the same duty of care upon a conveyancer as it does on a legal practitioner.

Question 50 – How long should records be required to be retained once a Conveyancing business closes, and with whom should this responsibility lie?   What mechanisms should be in place so consumers can access documents of the closed business?

AICVic  has for many years been providing a public service.   We are the second place that consumers contact if they cannot find a title (the first place being the Titles Office).

We receive numerous calls from consumers chasing conveyancers who have sold or closed their businesses and have built up a valuable database of some of those conveyancers.    Often we are able to inform people quickly as to  who has taken over a practice or files.    However, this is really the role of BLA and therefore the Act should require that this information is notified to BLA.   
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The records should be  stored for  a minimum of 7 years (however, it is in a conveyancer’s best interests to keep those records indefinitely for professional indemnity reasons) but conveyancers should be obliged to return titles to their clients.

In the next year or so, it is anticipated that all titles will be converted to electronic and that fewer paper titles will be mislaid.   However, in such circumstances a conveyancer would still need to hand over control of that electronic title to a client or  another practitioner. 

Ideally it would be helpful if all  records were scanned and stored electronically but  such a task would entail a high cost to the conveyancer that they may not wish to bear.

Question 51 – Do you access public registers and if yes, for what purposes?

We access the public register frequently and we  know that the public does also.    We often need to track down information about a conveyancer – to locate their address/s, business details, limitations, court orders, etc.

Question 52 – What is your view as to the required information on the registers, including whether information about ineligible persons should continue to be required?

We find that the register is clumsy and not as flexible as it was in the early days of the Act.   

We have recently had occasion to complain to CAV about VCAT orders against a conveyancer that were not  published on the register, when clearly BLA should have done so (this has now been rectified).

If such orders are not published, it would be difficult for potential clients of conveyancers to know if the person they are about to engage has a clear record or, in fact, has restrictions on their licence.   For example, some conveyancers are still not able to do business transactions and the public should be aware of this fact.

Question 53 – How do the current requirements for physically displaying the licence by conveyancers assist consumers?

It reassures  a consumer that the licensee has been approved by CAV and is operating legally.    Most conveyancers would say that they benefit from having their licences displayed in their office.   It took many years to achieve licensing and it is a symbol of pride.

Question 54 – Do you believe that the functions of the BLA are clear, and if not, how could the legislation be improved to clarify the BLA’s role.

From the Conveyancing profession’s point of view, it is not clear what the functions of BLA are, as BLA has decided that it does not need transparency in carrying out its role.
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Question 55 – Do you believe the role of the Director of CAV is clear and the functions are sufficiently articulated?

The functions may be clearly articulated but we note that CAV’s responsibilities include enforcement functions, such as receiving and dealing with complaints, etc.    In the experience of AICVic CAV appears to have relegated that role to VCAT.   We have complained on numerous occasions to CAV regarding the actions of a few conveyancers and instead of CAV handling those complaints promptly and internally, the process has been extremely slow and convoluted and, in most case, unresolved.    CAV do not appear to be inclined to enforce professional conduct rules  on conveyancers.   We have received a number of complaints from members of the public in relation to their dissatisfaction with the way CAV have handled their complaint.

Question 56 -  Are the Powers given to the Director and inspectors under the relevant Acts sufficient?

If the powers need to be amended in the legislation so that CAV becomes a more effective regulator, then that would be a valuable change.   There is no use in setting out a list of professional conduct rules and then not enforcing them.

Question 57 – What are your views as to the role of and the objectives for the Estate Agents Council?

Clearly the Estate Agents Council (EAC)  should be renamed the Estate Agents and Conveyancers Council, as its role and objectives should certainly apply to conveyancers.       The EAC has clearly been of benefit to the real estate industry  over the past  20 years   and  the  Conveyancing industry would  benefit from being included in such a Council. 

Question 58 – What do you think of the current basis for compensation claims against the VPF?

We have little knowledge of the workings of the VPF and are not privy to the types of claims for compensation that are lodged.

Question 59 -  Should funds from the VPF be put towards education and training for estate agents,  conveyancers and owners corporation managers?

We have long advocated that VPF funds should be put towards education and training for conveyancers.   REIV  has had a long history of receiving grants and there is an even stronger argument that conveyancers should be able to access grants, as the work they carry out is far more legally oriented and on a par with legal practitioners.    The VPF is very much at risk from a fraud committed by any conveyancer and it would be in the VPF’s interest to use some of the money raised to actively promote high standards in the Conveyancing industry.
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Question 62 – What are the opportunities for modernising the Conveyancers Act?

Where possible the Conveyancers Act should be modernised, especially because we are moving into an electronic environment.

Question 63 – What improvements can you identify to remove redundant provisions or duplication?

It is agreed that all references in the Conveyancers Act to ‘provisional licensees’ should be removed.

PART B – CONDUCT OF  OWNERS CORPORATION MANAGERS
We do not propose to commend in depth in relation to owners corporation managers but  note that they can be responsible for large multi storey developments and can handle significant sums of money.   It is therefore essential that managers must hold continuous professional indemnity insurance and advise their clients of same.    They should continue to be regulated by BLA and should have a minimum training requirement.

Clearly the Act should provide a mechanism to disqualify applicants  where a criminal offence or appropriate civil offence has been committed.
 Jill Ludwell
Chief Executive Officer

Aust. Institute of Conveyancers (Vic Div)
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