GUIDELINES FOR COMPLIANCE BY AGENTS WITH REGULATION 6 OF THE ESTATE AGENTS PROFESSIONAL CONDUCT REGULATIONS 2008 AND SECTION 28B (2) (D) OF THE ESTATE AGENTS ACT 1980
Introduction

These guidelines are intended to assist agents to comply with the requirements set out in regulation 6 of the Estate Agents Professional Conduct Regulations 2008 and section 28B (2) (d) of the Estate Agents Act 1980.
Regulation 6 provides that:

An estate agent and an agent's representative must have a working knowledge of-
(a)  
the Act and any regulations made under the Act; and

(b)  
any other laws relevant to the functions performed by the estate 

agent and agent's representative.

Section 29B (2) (d) provides that the officer in effective control must:

               


(d)
take reasonable steps to ensure that any estate agents, agents'                   
representatives or other employees of the business comply with 




the provisions of this Act, the Sale of Land Act 1962 and any 





other laws relevant to the conduct of the business while they are 


engaged in that business;

Effect of regulation 6 and section 28B (2) (d)

Regulation 6 imposes obligations on agents to ensure they have a working knowledge of the laws relevant to their functions.
Section 28B (2) (d) impose an obligation on the officer in effective control to ensure agents have a working knowledge of the laws relevant to their functions.

For the purpose of these guidelines "Agent" has the meaning given pursuant to section 4 of the Act and includes agent's representative.

Training

For the purpose of these guidelines, “training” means:

1. Attendance at a seminar, workshop, lecture or conference conducted by persons who are qualified by practical or academic experience in the subject covered (“Attending Seminars”); 

2. Membership of a taskforce, committee or board established by statute or of a professional organisation provided that the agent regularly attends its meetings (“Attending  Meeting”); 

3. Research, preparation and presentation by an agent of material to other agents to enable those agents to comply with regulation 6 of the Estate Agents Professional Conduct Regulations 2008 (“Seminar Preparation and Presentation”); and

4. Research, preparation or editing by an agent of an article that is intended for distribution to agents in any form of media (“Publishing”). 
How to gain training hours
Agents gain one (1) hour of training for each hour spent:

A. Attending Seminars (maximum 6 hours per day). 

B. Attending Meetings (maximum 2 hours per day).
C. For Seminar Preparation and Presentation (maximum of 5 hours).

D. Publishing 1000 words or more (maximum 5 units).

Required number of hours 

Each financial year, an agent must gain at least 12 hours of training in regards to the following 4 areas:

2 hours - Ethics and Professional Responsibility 
2 hours - Business Management 
6 hours - Property Law 

2 hours – Risk Management

Declaration by agent and role of officer in effective control 

An agent needs to make a declaration by no later than 30 June in each year stating that they have completed the required 12 hours and provide this declaration to the officer in effective control.

The officer in effective control should retain the declaration for a period of no less than 7 years and is required to provide a certified copy of each declaration to Consumer Affairs Victoria within 14 days of written request.

Laws relevant to agents 
A. The following is a list of laws that are most relevant to the legal functions of agents.

1
Estate Agents Act 1980 (Victoria) and the:

· Estate Agents (Contract) Regulations 2008;

· Estate Agents (Exemption) Regulations 2005;

· Estate Agents (General, Account and Audit) Regulations 2008;

· Estate Agent (Professional Conduct) Regulations 2008; and

· Estate Agents (Retirement Villages) Regulations 2006.

Set out the requirements for:

· the licensing of estate agents and employment of agents’ representative including unlicensed trading and licence lending offences;

· principal and branch offices;

· advertising;

· agency authorities including the estimated selling price, commission entitlements and disputes, marketing expenses, rebates, commission sharing and default authority periods;

· giving copies of documents to signatories;

· the small business vendor disclosure statement;

· keeping and auditing trust accounting;

· the prescribed contracts for the sale of land and business; and

· professional conduct.

2
Sale of Land Act 1962 (Victoria) and the Sale of Land Regulations 2004


Among other matters, set out the requirements for:

· off the plan sales;

· vendor terms contracts;

· the receiving, holding, transferring and releasing of deposits;

· vendor disclosure statement for the sale of land;

· cooling-off requirements for contract for the sale of land; and

· public auctions of land.

3
Residential Tenancies Act 1997 (Victoria) and the Residential Tenancies Regulations 2008


Among other matters, set out the requirements for:

· the prescribed residential tenancy agreement;

· the condition report;

· rents and bonds;

· rent increases;

· responsibility for utility charges;

· landlord and tenant responsibilities;

· right of entry;

· urgent and non urgent repairs;

· assignment and sub-leasing;

· termination of tenancies and notices to vacate;

· belongings left behind;

· Victorian Civil and Administrative Tribunal dispute resolution powers and orders; and

· notification of rooming houses. 

.

4
Australian Competition and Consumer Act 2012 (Commonwealth)

Among other matters, sets out the requirements for:

· misleading and deceptive conduct and false and misleading representations;

· unconscionable conduct;

· consumer guarantees; and

· unfair contract terms.

5
Australian Consumer Law and Fair Trading Act 2012 (Victoria)

Among other matters, sets out the requirements for:

· uncollected goods; and

· debt collection.

6
Retail Leases Act 2003 (Victoria) and Retail Leases Regulations 2003

Among other matters, set out the requirements for:

· the lease;

· the landlord’s disclosure statement;

· securing deposits;

· rent determinations and reviews;

· outgoings;

· the assignment of a lease;

· the minimum term of a lease;

· shopping centre tenancies; 

· termination of a lease; and 

· dispute resolution.

7
Owners Corporations Act 2006 (Victoria) and the Owners Corporations Regulations 2007

Among other matters, set out the requirements for:

· the registration of managers;

· the functions and powers of an owners corporation;

· accounts and audits;

· maintenance plans and funds;

· insurance;

· meeting arrangements, procedures, ballots, proxies and decisions;

· committees and delegations;

· rules;

· records;

· dispute resolution; and

· Victorian Civil and Administrative Tribunal powers and orders.

B. The following is a list of laws that are also relevant to the legal functions of agents.

1. A New Tax System (Goods and Services Tax) Act 1999 (Cth)
Among other matters, sets out the requirements for:

· GST registration

· Providing valid tax invoices 

2. Agricultural and Veterinary Chemicals (Control of Use) Act 1992 (Vic)
Among other matters, sets out the requirements for:

· Disclosure of any notices pursuant to this Act must be disclosed in a section 32 Statement pursuant to the Sale of Land Act 1962.
3. Building Act 1993 (Vic)

Among other matters, sets out the requirements for:

· Owner builder requirements and warranties. 

4 Building Energy Efficiency Disclosure Act 2010 (Cth)
Among other matters, sets out the requirements for:

· Disclosure of the energy efficiency by companies when offering to sell or lease an office building.
5. Copyright Act 1968 (Cth)
Among other matters, sets out the requirements for:
· Protection of the rights of authors for their creative works.
6. Crown Land (Reserves) Act 1978 (Vic)
Among other matters, sets out the requirements for:

· Power to reserve Crown land
· Vesting land in trustee

7. Do Not Call Register Act 2006 (Cth)
Among other matters, sets out the requirements for:

· Opting out of receiving telemarketing. 
8. Duties Act 2000 (Vic)
Among other matters, sets out the requirements for:

· Duty payable on dutiable transactions such as transfer of land.
· Documents to be lodged for stamping purposes

· Valuaton requirements

9. Equal Opportunity Act 2010 (Vic)
Among other matters, sets out the requirements for:

· Equal Opportunity

· Protection against discrimination, sexual harassment and victimisation
10. Instruments Act 1958 (Vic)
Among other matters, sets out the requirements for:

· Dealings with land to be in writing
11. Land Act 1958 (Vic)
Among other matters, sets out the requirements for:

· Crown land management
· Grants of Crown land
12. Land Acquisition and Compensation Act 1986 (Vic)
Among other matters, sets out the requirements for:

· The acquisition of land for public purposes
· The determination of the compensation payable

13. Planning and Environment Law Act 1987 (Vic)
Among other matters, sets out the requirements for:

· Establishing a framework for planning in Victoria

· The grating of planning permits
· Imposing agreements on titles to land

14. Privacy Act 1988 (Cth)
Among other matters, sets out the requirements for:

·  Principals about the way in which personal information should be handled.
15. Spam Act 2003 (Cth)
Among other matters, sets out the requirements for:

· Regulation of electronic message to restrict spam

16. Property Law Act 1958 (Vic)
Among other matters, sets out the requirements for:

· Requirements to re-enter leased premises

· Registration requirements for transfers of land, mortgages etc.

· Relief against forfeiture

17. Retirement Villages Act (Vic)
Among other matters, sets out the requirements for:

· Protection of rights of persons living in a retirement village
· Charges for in-going contributions

· Options for sale of residence

18. Settled Land Act 1958 (Vic)
Among other matters, sets out the requirements for:

· What constitutes a settlement of land pursuant to a trust
· Tenants for life

· Trustees of settlements

19. Subdivision Act 1988 (Vic)
Among other matters, sets out the requirements for:

· Certification of plans of subdivision
· Statutory requirements for plans of subdivision

· Common property

20. Transfer of Land Act 1958 (Vic)
Among other matters, sets out the requirements for:

· Establishment of the Office of Titles
· Bringing land under the Act such as for adverse possession

· The Register

· Electronic instruments

· Registration of dealings

Any regulations made pursuant to the Acts listed above.
Topics relevant to agents 
The following are examples of some topics which should be included in training for agents in order to comply with regulation 6 and section 28B (2) (d). 
The topics are provided by way of illustration and are not intended to be exhaustive. 
Training undertaken by agents should be relevant to the agents immediate or long term needs in relation to their professional development and practice.
The topics are split into 4  categories:

1.
Ethics and Professional Responsibility 
2.
Business Management 
3.
Property Law 
4.
Risk Management

· Ethics and Conduct 
Conflicts of interest 

Duties to the Authorities 

Duty of confidentiality 

Rules of conduct 

Ethical duties  
Misleading conduct and representations

Fiduciary and professional obligations including fairness and honesty, confidentiality, following instructions, ascertaining information, breach of contract and communication of offers

· Business Management 
Agency agreements including commission, expenses, estimated selling price, rebates and authority periods
Marketing

Negotiating commissions 

Trust accounting 
Audits
File Management 

Meeting deadlines
Equal opportunity 

Discrimination law 

Staff management 

Superannuation 

Business growth, planning and taxation issues 

Business structures 

Technology 

Communication skills 

Client interviews 

Use of interpreters 

Plain English

Appearing before courts and tribunals 

· Property Law 

Agency agreements

Landlord and Vendor disclosure obligations
Contracts of sale

Deposits
Leases
Cooling-off
Receiving and releasing sales deposits

Terms sales
Auctions
Off-the-plan transactions
Residential tenancies including entering into, managing and terminating tenancies, residential bonds and rents
Retail leases including documentation and processes
Retirement villages

4.
Risk Management

Unlicensed trading and licence lending

Identifying potential risks
Complaint handling and dispute resolution
Professional Indemnity Insurance

Privacy

Controlling risks

Offences

Occupational Health and Safety laws
Safety risks and litigation

Secret commissions

Declaration pursuant to regulation 6 of the Estate Agents Professional Conduct Regulations 2008 
I, 
of 
do solemnly and sincerely declare that for the period:

1 July ...........
to 
30 June...............
I have completed no less than 12 hours of training in the following 3 categories and for the hours referred to below:

2 hours - Ethics and Professional Responsibility 
2 hours - Business Management 
6 hours - Property Law 

2 hours – Risk Management

I acknowledge that this declaration is true and correct and I make it in the belief that a person making a false declaration is liable to the penalties of perjury.

Signed:
Dated:
{00023662:1}
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