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Consumer Property Acts Review

Policy and Legislation Branch

Consumer Affairs Victoria

consumerpropertylawreview@justice.vic.gov.au
Dear Sirs,
Re:
Consumer Property Acts Review Issues Paper No. 1

Conduct and institutional arrangements: Estate Agents, Conveyancers and Owners 
Corporation Managers
The Institute would like to make the following submission in respect to the above Issues Paper, and we thank you for the short extension granted.  We have not addressed all aspects of the Issues Paper, but only those where we feel we are able to contribute; and note that the Institute previously made submissions prior to the implementation of the Conveyancers Act 2006.
1.1 
Definitions

1.1.1
What is an Estate Agent?

Question 3: Are there any persons or organisations that are inadvertently captured by or excluded from the need to be licensed as an Estate Agent?

Care needs to be taken to ensure that any Australian Legal Practitioner or Licensed Conveyancer acting for a client in directly negotiating and concluding a sale/purchase, without the services of an Estate Agent, is not inadvertently caught by legislation applying to Licensed Estate Agents.  
Private sales are not necessarily a frequent occurrence, but it has been known to occur that a client instructs the practitioner that the client intends to sell (and market) a property privately.  In these circumstances the practitioner will necessarily be involved, not only in the preparation of documentation (or, conversely, checking the same if acting for a purchaser), but also in negotiations leading to a concluded contract.
1.1.2 
What is conveyancing work?

Question 5: Is the definition of conveyancing work sufficiently broad to capture all those who should be licensed? If not, how could it be amended?

The example provided is that of a Mortgage Broker carrying out conveyancing work purportedly for no fee, despite a commission being received in the course of the transaction.  A suggestion to remedy this situation, which we believe can often occur, is to provide that if a fee or commission is received in conjunction with conveyancing work, whether or not a fee is separately received for the conveyancing work itself, then the entity carrying out the conveyancing work must be licensed.

1.2 
Training and experience

1.2.2 
Work experience requirements [primarily Conveyancers]
Question 8: What are your views on the value and efficiency of the work experience requirements for Licensed Conveyancers and Estate Agents?

As noted, Legal Practitioners are required to undertake 2 years’ supervised practice after completion of an approved practical training course, before they can operate a legal practice independently.

The 2 years’ supervised practice requirement for Legal Practitioners is after completion of an approved practical training course.  Some may argue that as Licensed Conveyancers deal only in property matters, and not the same range of other legal matters as do Legal Practitioners, that the supervised practice requirement for Licensed Conveyancers ought to be less.
We disagree, and believe that Licensed Conveyancers ought to be obliged to undertake 2 years’ supervised training before being eligible to hold a Licence.  Licensed Conveyancers are responsible for the conduct of matters which, if not effected properly, could have disastrous results for consumers; and ought therefore to have an appropriate level of training commensurate with others (e.g. Legal Practitioners) who offer their skills direct to the public.
There appears to be little concern regarding the training of those who were engaged in conveyancing prior to the implementation of the Conveyancers Act 2006 – invariably those persons had gained many years’ prior experience beforehand.  Conveyancing is becoming increasingly complicated and, in our view, only those with sufficient training should be able to undertake conveyancing work on an independent basis. 
We make no direct comment in relation to Estate Agents save to note that, anecdotally, we believe there would be a greater number of Licensed Conveyancers setting up as sole practitioners, i.e. without direct support/mentoring, than Estate Agents. 

1.2.3 Continuing professional development (CPD) [primarily Conveyancers]
Question 9: What is your view about the need for CPD for Estate Agents and/or Conveyancers? If CPD was required, what type of training should be mandated?

Question 10: What are the costs of mandating CPD for all Conveyancers and Estate Agents?

As pointed out, CPD is intended to ensure that licensees maintain an appropriate level of skills and knowledge, by requiring them to undertake a prescribed amount of further education during a particular period of time.  Legal Practitioners are required to complete 10 CPD points annually, including in specified areas; and Conveyancers and Estate Agents “who are members of their respective professional bodies (the Australian Institute of Conveyancers and REIV) undertake CPD as part of their membership”.

Enrolees and members of this Institute, some of whom are Licensed Conveyancers, must also satisfy CPD requirements in order to renew enrolment or membership
.  This is generally 10 CPD points/hours per annum, including 1 point in the area of Ethics; with a sliding scale applicable for those working on a less than full-time basis or joining during a CPD year (1 July – 30 June).

Although some enrolees and members occasionally have difficulty in completing their CPD requirements, the Institute’s guidelines were implemented with a view to (a) enabling enrolees and members to readily achieve compliance at a reasonably low cost, and thereby improve their knowledge within their particular discipline/s; and (b) to recognise the diversity of the membership.  
Some of the following facets of the Institute’s guidelines may be pertinent to this review:

a) Points can be gained in many different ways, which will enhance the knowledge of the enrolee or member, in addition to (sometimes costly) attendance at seminars or conferences.  Some examples are: participation in formal ‘in-house’ training, viewing educational webcasts or podcasts or videos, reading educational materials or volunteering at a Community Legal Centre.  Also, given the preponderance of stress in the legal (and related) profession, up to 1 point annually can also be gained by participating in an activity specifically addressing the enrolee/member’s well being.      
b) Points gained in order to satisfy other professional or licensing requirements can also be used for compliance with this Institute’s CPD requirements, provided that they fit within our guidelines.
We believe that Licensed Conveyancers, and also Estate Agents, ought to be required to complete 10 CPD points per licensing year.  Whilst persons who are members of this Institute or the AIC or REIV will already be undertaking CPD activities, for the benefit of their own improvement and clients (or firm’s clients as applicable), the greatest risk lies with those who are not a member of a professional association - mandating CPD will ensure those others ‘at risk’ will be required to continually improve their knowledge.
We also highly recommend that the CPD requirements not be so overly prescriptive so as to make compliance either extremely expensive (i.e. seminar or conference only) or extremely difficult, particularly for those located in outlying suburbs or rural areas (i.e. mandating face-to-face only).
CPD compliance could be confirmed upon annual renewal, with the facility for random audits, which should not entail a great deal of additional expense.

1.3 
Ineligibility and disqualification criteria

Question 11: What are your views on the current eligibility criteria for Estate Agents and Licensed Conveyancers?

The issue of rehabilitation needs to be carefully considered.  Whilst the protection of the public must be paramount, one must also consider whether the exclusion of an individual is in fact warranted in the circumstances, or overly harsh because of its continuing nature and where there is little or no possibility of increased public detriment vis-à-vis that particular person.

1.4 
Permission application process

Question 12: What are the factors in favour of retaining the capacity for the Business Licensing Authority (BLA) to grant permission to someone who is otherwise ineligible to hold a licence?

Question 13: What barriers, if any, should be established in relation to the permission application process?

Demonstrating a “genuine intent to work in the industry” may be extremely difficult, given the applicant is unable to work in the industry at the time.  
We believe the only prohibition or ‘threshold’ on making an application in these circumstances should be if an applicant is still in custody/under the supervision of a Court, or seeks to make more than two applications within a 12-month period
.  
Otherwise an applicant should be permitted, in the interests of natural justice, to apply in order that the Business Licensing Authority can fairly assess whether a Licence ought to be granted or not in the circumstances; and, if granted, whether it should be subject to any relevant conditions.
1.6 
Professional indemnity insurance

Question 15: What would be the impact, if any, of removing the requirement for a Conveyancer to obtain professional indemnity insurance as a licensing criterion and instead to prescribe it as a pre-condition for practise?

Question 16: What would be the impacts of mandating professional indemnity insurance for all Estate Agents?

Provided that professional indemnity insurance for Licensed Conveyancers is required to be in place prior to the person being able to practise, the public interest will be served.
Real Estate Agents should also be required to hold professional indemnity insurance – they are, after all, offering services to consumers which can entail significant repercussions.  If, for example, non-REIV member Real Estate Agents were required to comply with CPD requirements, then they may be able to obtain insurance at a similar level as REIV members. 
1.7 
Office management

Question 17: Is it really necessary to prescribe in legislation a management approach that requires an Estate Agent or Licensed Conveyancer to physically manage the day to day operations at each place of business? If not, what, if any, office management requirements should be prescribed?
No, we believe it is not necessary to prescribe in legislation a management approach that requires an Estate Agent or Licensed Conveyancer to physically manage the day to day operations at each place of business.

Estate Agents and Licensed Conveyancers are required to comply with a number of requirements, particularly those of an ethical nature, to ensure the public interest is served.  Given the electronic environment in which many professions and consumers operate
, the emphasis should be on necessary policies and procedures to ensure professional obligations are being met rather than a physical presence in the office being required.
Smaller or ‘sole practitioner’ firms in particular need to be able to put processes in place which do not require their physical presence.  This might either be by way of remote instruction, or by appointing a substitute qualified person/firm with the permission of the client/s (i.e. in relation to Licensed Conveyancers, to effect any settlements due during a leave period).  Another example of current remote instruction is the accepted practice that many Conveyancers (and Legal Practitioners), particularly those practising at a distance from the CBD, appoint Settlement Agents to effect settlements for clients on their behalf – this is also the case with electronic conveyancing, i.e. remote instruction. A ‘sole practitioner’ may also work on a part-time basis, disclosed to the client at the outset.
In order to operate efficiently, and in view of their mental health, licensees need ‘rest periods’.  There is always much talk about ‘work/life balance’
, and the incidence of depression in the legal (and related) profession, but the reality is that if legislation is unduly prescriptive, licensees will be at risk and consumers will as a result also be at risk.
We believe the ‘base’ requirement should be that client requirements be attended to in an appropriate and timely manner, whether this be by physical or remote attendance, or by substitution as noted above with the approval of the client.  

1.9
Licensing issues specific to Conveyancers

1.9.1 Voluntary suspension of licence

Question 20: What options should be available to facilitate Conveyancers taking a break and then re-joining the workforce?

We agree with the suggestion that similar provisions should be made for Conveyancers as those which apply to other similar occupations – voluntary suspension should be possible.  Additionally, if a person held a (full) Licence within the previous 5 years then this ought to be recognised as satisfying the work experience component (with approved ‘updating’ training to be undertaken within a specified period).

1.9.2 Cancellation of licence

Question 21: What issues, if any, would arise if a Conveyancer’s licence is cancelled if they fail to provide their annual statement and pay their annual licence fees at renewal? 

We do not see any problem with the current process, and would suggest that the process under other occupational licensing Acts be aligned.

We are sure that most Conveyancers, like those in any other similar industry or profession, will do their utmost to comply with the requirements, and so that they may continue to practise.  However, there are a number of reasons why the annual fee may not be paid, or the annual statement lodged by, the due date, such as:

a) Alleged failure due to internal issues with the Licensing Authority;

b) Technical lodgement issues;

c) Severe illness or trauma at the time of renewal.

We feel some leeway ought to be allowed, for example a further 14 day period with late payment fees applying; and suspension thereafter unless an extension has been approved by the Licensing Authority.  See also our response to question 20 above.
2.2 
Negotiating the sales authority
Question 26: What would be the costs and benefits of regulating the conduct of Estate Agents in negotiating sales authorities and the content of those authorities?; and views on whether there is evidence of sellers making decisions in haste, under pressure or without all the information needed to make a good choice.

There is anecdotal evidence to suggest that many sellers are unaware of all of the provisions included in a sales authority until they seek independent advice; which advice could be sought prior to the authority being signed, but more often after the fact.
Anecdotal evidence also suggests that there can be pressure placed upon sellers to ‘sign up now’, and that the contents of the authority are not explained to the seller
.  We feel that a ‘cooling-off’ period would ameliorate some of these problems, giving the seller sufficient time to consider and seek advice, or variation of the authority, if necessary.
2.3 
Financial benefits to Estate Agents

2.3.1 Disclosure of financial benefits

Question 27: What are your views on the current level of information disclosed by an Estate Agent to a client about commission, fees, rebates and other outgoings?

Question 28: What is your view of the appropriate consequence if an Estate Agent fails to meet the disclosure requirements? For example, should the Estate Agent be entitled to any commission or other moneys?

Other than matters referred to in our response to question 26 above, we believe the client is primarily concerned with the amount they ultimately need to pay, i.e. commission, marketing expenses etc.

We believe that where an agent has acted honestly and reasonably and the client is in as good a position as if the requirements had been complied with, i.e. suffered no detriment, an agent should be entitled to be paid for the service provided, rather than the client being able to gain a ‘windfall’ on the basis of a ‘technicality’.

2.3.2 Commission sharing

Question 30: When should an Estate Agent disclose details of a person entitled to a commission? If the commission-sharing relationship arrangements change, what requirements of disclosure should apply?

We agree that only a commission sharing statement should be required, disclosing to the seller that another Estate Agent is now working to sell their property and will be sharing the (original) commission.

2.3.3 Ban on commission if the agent obtains a beneficial interest

Question 31: What safeguards should be in place in circumstances where an Estate Agent or their representative or relative gains an interest in a property the agent is selling?

Question 32: What distinction, if any, should there be between the Estate Agent personally buying a property, or their representatives or relatives buying a property that is listed with the agency?

The current safeguards should remain in place:

· the Estate Agent obtains a written acknowledgement from the seller that the seller is aware the person is obtaining a beneficial interest in the real estate or business and gives their consent before the contract of sale is entered into and the person acts honestly and reasonably in relation to the transaction

· the seller is in substantially as good a position as they would be if the real estate or business were sold at fair market value.

Notwithstanding this, the point is taken (particularly vis-à-vis rural areas with a potentially limited ‘pool’ of purchasers) that if the Estate Agent has done his/her utmost to sell a property at the best price, then if a relative purchased the property it could be viewed as unfair that the Estate Agent receive no remuneration for his or her ‘pains and troubles’.
We do not believe that if an Estate Agent purchased personally (with or without additional purchasers, such as a spouse) or via another entity where the Estate Agent would ultimately be receiving the benefit, that commission should be payable.  However, if the purchaser does not fall within this category, we believe that if an independent appraisal was obtained allocating a property value within a certain percentage of the sale price, then the Estate Agent ought to be entitled to commission.
2.4
Rebates

Question 33: Are there any circumstances where rebates could be permitted (for example, with appropriate disclosure requirements)?

Question 34: What appropriate remedies or alternative approaches to prohibiting rebates could be considered?

Question 35: Do the current arrangements in the Estate Agents Act sufficiently deal with rebates? In particular, should indirect benefits be included, and if so how should these be accounted for?

All applicable rebates should be disclosed to the seller.  The manner in which any rebates have been applied should be included in the Account Sales.

3.1
Professional conduct rules (Conveyancers)

Question 36: Do the current professional conduct rules for Conveyancers deal sufficiently with matters Conveyancers should observe in the conduct of their functions?

Question 37: Are there changes or additions to the rules that should be considered? Should the rules align with relevant rules for Legal Practitioners wherever practicable?

Question 38: What regulation, if any, is required to deal with circumstances where a Conveyancer is asked to pay, or offers to pay, a commission to a third party who refers a client to the Conveyancer?
For the purposes of a ‘level playing field’ the rules, and legislation, pertaining to Conveyancers should align to those for Legal Practitioners where applicable and appropriate.  
As noted, the payment, or receipt, of a commission can result in a conflict of interest and multiple ethical issues.  The payment of any referral fee, if permitted, and always requiring disclosure, should never be passed on to the client.
We do note here, although not directly ‘on point’, that there appears to be a great deal of emphasis on reducing fees for consumers.  We believe the reality to be that fees are increasing, not because of inappropriate actions by Conveyancers (or Legal Practitioners) but because the complexity of conveyancing is increasing.  Conveyancing is by no means a ‘simple’ process.
3.2 
Costs disclosure

Question 39: Are the current costs disclosure provisions in the Conveyancers Act sufficient? If not, in what respect should they be amended? Should the costs disclosure required for Conveyancers align with those for legal practitioners?

Aligning costs disclosure provisions with those of the Legal Profession Uniform Law would be of benefit for a number of reasons, including that:
· Consumers would have a good comparison base;

· Those undertaking their period of instruction under the supervision of a Legal Practitioner would have an equal understanding of cost disclosure as those undertaking their period of instruction under a Conveyancer.

However, although conveyancing costs are generally reasonably determinable, we believe there ought to be some ‘range’ provision.  For example, particularly in a situation where a client wants an estimate but the Conveyancer has not yet had a chance to (fully) examine any relevant documentation or does not have complete instructions, or matters are not disclosed by the client at the outset but are revealed during the course of the matter:

a) A purchaser has bought a terrace house, and yes the Vendor’s Statement has many certificates.  The Conveyancer has a professional fee generally applied in these circumstances, and knows that searches and rating certificates will usually cost a certain (range) amount.  However, it transpires that the ‘terrace house’ is in fact a Lot in an Owners Corporation, requiring more work and an Owners Corporation Certificate.  If the Conveyancer includes with their costs disclosure that ‘for your information’ in other circumstances the fees and disbursements will increase, then the consumer has additional relevant information at the outset rather than receiving a ‘nasty surprise’.

b) A vendor is selling his home.  Again, the Conveyancer has a professional fee generally applied in these circumstances, and knows that searches and certificates needed for the Vendor’s Statement will usually cost within a certain range, depending upon the client’s instructions.  However, in the process of preparing documentation it is discovered that particular property aspects exist, requiring additional work in relation to the contract documentation and additional certificates. 

Note: When we refer to a range provision, we are not referring to ‘trick’ or ‘hidden’ costs, but to genuine variations necessitated by additional work; and indeed the genuine variations which can occur in respect to the cost of Vendor’s Statement certificates, which can generally be anywhere between $200 - $450 depending upon the particular property and also the client’s instructions
. 
If an Order similar to the Practitioner Remuneration Order could be applied to Conveyancers, we believe this may be of great assistance.  A form similar to the ‘standard’ Legal Practitioners’ cost estimate form may also be of benefit in that one can include a short description of the work to be undertaken.
4.1
VCAT inquiries and alternative approaches to address poor conduct

Question 41: Are the range of orders and penalties open to VCAT after conducting an inquiry sufficient and appropriate? If they are not, what changes would you recommend and why?

Question 42: What are the merits of the proposed approaches which could operate in conjunction with existing enforcement approaches?

Question 43: What additional suggestions do you have to address poor conduct?

Whilst there is merit in the suggestion of a demerit system, as Conveyancers operate in the same ‘playing field’ as Legal Practitioners, in providing conveyancing services to the public, we suggest that the approaches should be aligned. 

Imposing educational ‘penalties’
, suited to the conduct in question, we feel can also achieve an excellent and appropriate outcome. 
5.1
Trust money

Question 46: In what circumstances would it be appropriate for Estate Agents to receive money from, or on behalf of, clients and hold that money on trust? What would be the potential risks of providing Estate Agents and Conveyancers with greater flexibility to deposit trust money in accounts that pay interest to the parties to the transaction?

Controlled money accounts, including interest, should be aligned between Legal Practitioners, Conveyancers and Estate Agents.  In saying this, we understand anecdotally that many Conveyancers choose not to maintain a trust bank account (as is the case with a number of Legal Practitioners). 

Question 47: Why is it important that Conveyancers continue to have the ability to handle transit money or controlled money accounts?

In relation to trust transit money, it is difficult to see how many Conveyancers (or ‘sole practitioner’ Legal Practitioners) could operate without having the ability to handle trust transit money.  Conveyancers (or Legal Practitioners) should not under any circumstances be required to operate trust bank accounts where their practices can be properly managed through the use of trust transit money.  With smaller or part-time practices, the work involved in maintaining a trust bank account, and audit fees, may well drive the practice to closure.
5.2
Annual audit of trust accounts

Question 48: What is your view about the appropriate sanction if an Estate Agent or Conveyancer does not comply with the annual auditing requirements?

Whilst 3 months would generally provide sufficient time in which to obtain an audit, the appropriate sanction should be commensurate with the particular circumstances.

5.3 
Offences relating to trust accounts

Question 49: How should offences relating to trust account deficiencies, misappropriation and deficient administration be framed for Estate Agents and Conveyancers (i.e. what type of wrongdoing do we want to prevent)?

The particular wrongdoing to be prevented is any wrongful, deliberate, negligent or reckless, deficiency in, or wrongful use of, or failure to deliver, monies deposited with the practitioner to be held on trust; and provisions should be aligned.

Whilst the protection of the public is paramount, we believe that penalties should be aligned to the element of wrongful, and particularly deliberate, reckless or negligent conduct by the practitioner.  For example:

a) We know of a situation where a trust cheque was taken to a Bank to exchange for a bank cheque needed for settlement.  The firm’s clerk also took cash in payment of the bank cheque fee, and placed this on the counter in clear view of the teller.  Regrettably, the teller had clearly not been instructed as to the sacrosanct nature of trust accounts, and debited the bank cheque fee to the trust account.  This of course resulted in immediate correction, formal reporting, and an audit.  At no stage was there any indication that the firm in question was directly at fault in any way.  

b) If one looks at a recent Risk Management Blog issued by the Legal Practitioners’ Liability Committee
 relating the circumstances of a trust fraud committed in the United Kingdom, it is clear the fraud was committed by external fraudsters and not by the practitioner or by the practitioner not taking what were perceived to be prudent steps at the time.
6.1 
Keeping track of conveyancing records post closure or sale

Question 50: How long should records be required to be retained once a conveyancing business closes, and with whom should this responsibility lie? What mechanisms should be in place so consumers can access documents of the closed business?

Records should be kept for 7 years, and this should be the responsibility of the Conveyancer (and if the business is sold, passing those records to the new business owner for holding for the required period).

We think it an excellent suggestion that notification be provided to the BLA.  Further, as a public service, if a Conveyancer dies
 or becomes incapable, then records and deeds should be put within the control of the BLA.

6.2 
Public registers

Question 51: Do you access public registers and if yes, for what purposes?

Yes, on occasion, to ensure that one is dealing with a licensed person; which can also be relevant in terms of the Registrar of Title’s Requirements relating to Verification of Identity.

Question 52 What is your view as to the required information for the registers, including whether information about ineligible persons should continue to be required?

Consumers may wish to verify whether the person they are dealing with is licensed.  Employers may wish to verify that potential employees are eligible persons.

6.3 
Display of licence

Question 53: How do the current requirements for physically displaying the licence by Estate Agents and Conveyancers assist consumers?

Consumers are possibly highly unlikely to physically inspect licence information (see also our response to question 17 above).

It is an offence for an unlicensed person to carry on the licensed business, and we can see no particular benefit in continuing to require the physical display of a licence.

7.1 
Business Licensing Authority

Question 54: Do you believe that the functions of the BLA are clear, and if not, how could the legislation be improved to clarify the BLA’s role?

It would be appropriate if the Conveyancers Act specifically referred to the responsibilities and powers of the BLA.

7.2 
Consumer Affairs Victoria

Question 56: Are the powers given to the Director and inspectors under the relevant Acts sufficient?

Powers of the Director in respect to unlicensed conveyancing should be clarified.

8.2 
Grants for education and training

Question 59: Should funds from the Victorian Property Fund (VPF) be put towards education and training for Estate Agents, Conveyancers and Owners Corporation Managers?

It would appear appropriate for funds from the VPF to additionally be put towards education and training for Conveyancers and Owners Corporation Managers.

Yours faithfully,
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(Miss) Roz Curnow

Chief Executive Officer

On behalf of the Council of the Institute
www.legalexecutives.asn.au
Our Philosophy:

Everyone employed in the legal profession is important;

every task done well, whether it be mundane or carried out at a high level of responsibility,

contributes to a better profession.

Experientia Docet Sapientiam: Experience Teaches Wisdom.
� We believe this may vary slightly depending upon the type of practical training received.


� the current guidelines can be located at: � HYPERLINK "http://www.liv.asn.au/PDF/Lega-lExecutives/Membership-Application/Continuing-Professional-Development-guideline.aspx" �http://www.liv.asn.au/PDF/Lega-lExecutives/Membership-Application/Continuing-Professional-Development-guideline.aspx�  


� as relevant matters could alter quite markedly within a 12-month period


� e.g. your reference to costs disclosure by email in 3.2


� including in this Issues Paper


� including other practices such as suggesting that a professional known to the Estate Agent will be much more efficient in preparing a Vendor’s Statement than the seller’s usual Legal Practitioner or Conveyancer, or that a ‘short form’ Vendor’s Statement will be sufficient (which could have the result of a purchaser withdrawing due to non-compliance), or sending a letter to the seller’s Legal Practitioner or Conveyancer with inappropriate instructions, or failing to send documentation to the known purchaser’s representative within an applicable cooling-off period


� e.g. obtaining and including a Telco Search and Aboriginal Heritage Certificate will markedly increase the cost, in addition to the more ‘common’ certificates 


� for example, vis-à-vis powers granted to the Building Practitioners Board in relation to building practitioners, and requirements imposed on some Legal Practitioners appearing before VCAT in disciplinary matters


� 12/2/2016


� and there is no professionally qualified Executor/Administrator/Beneficiary 
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