Submission from Marilyn O’Brien (via email)

Good afternoon,

My specific areas of concern are largely contained within Part B of the Paper, but I will commence with some comments on the definitions.

"Estate agent or agent" does not give adequate reference to the property management functions performed by agents. This includes the arranging of repairs and maintenance, either through service and maintenance contracts to be negotiated and entered into on behalf of an owner or as necessitated by damage or equipment failure.

The agent may also be responsible for the preparation of annual income and expenditure budgets and monitor these to ensure adequate cash flow.

An agent may also advise on programmed upgrading or refurbishment to maintain optimum income streams, by meeting market demand for standard of facilities.

Major commercial, retail and industrial complexes require considerable experience and expertise.

With the volume of medium and high density residential developments, we are seeing the emergence of Strata or Owners Corporation Managers, purporting to offer some of these services, however my personal experience is that they are not achieving an acceptable standard.

"Consumer contract" excludes an owners corporation. 

I question this exclusion as the owners corporation is run by and seeks to protect the collective interests of several individual owners.

Part B Conduct of owners corporation managers

I consider that there is considerable merit in aligning the requirements of other service providers with that of the Estate Agents Act, as the handling of funds, provision of professional services for a fee, are well covered by the EAA & similar professional conduct obligations should also apply.

My personal experience with owners corporation managers has been disappointing as they offer services which they are not performing to an acceptable professional standard which reflects poorly on property management services generally.

The owners corporation managers set a budget for annual owners corporation fees, predominantly for the sales process to offer low fees and this never reflected a realistic estimate of basic contracts for maintaining building services. Allowances for some basic service contracts were either understated or omitted.

Service contracts were entered into with associated parties with unrealistic schedules of duties, given the time allowed to complete the tasks and the charges payable.

Considerable work has been done in the financial services area regarding the payment of commissions and trailing fees, so disclosure is very important, however, it would be preferable to eradicate associated party transactions which influence the placement of agreements potentially for personal benefit rather than in the best interests of all parties.

Where there is a long-term contract established between a developer & owners corporation manager & imposed upon an owners corporation, with little means of terminating the arrangement, this is unconscionable, particularly where the manager has participated in the provision of false and misleading information to buyers.

My experience was that the manager did little to assist with establishment of workable arrangements for the operation of the building, so the argument of a time frame being required after intensive establishment was not applicable.

The expectations of a professional service provider are consistent with the estate agents professional conduct requirements especially to act fairly and honestly and to the best of their knowledge and ability, exercise skill, care and diligence in performing their functions and complete all work for a client as soon as reasonably possible.

These standards need also apply to owners corporation managers.

Thank you for the opportunity to express some thoughts and observations.

Marilyn O'Brien
