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1. Executive Summary

a. RRVV’s responses cover only retirement village issues
b. RRVV prefers the Retirement Villages Act to deal with the issues raised in Issues Paper No 1 wherever possible

c. RRVV’s main recommendations are that:

i. the definition of Estate Agent captures retirement village loan-lease contracts
ii. direct employees of operators selling only loan lease units be exempt from any requirement to be an estate agent but should nevertheless be required to meet equally or more rigorous standards of practice and conduct
iii. the relevant act clarifies the role and conduct of in-house retirement village estate agents and loan-lease contract sales agents 
iv. the ban on commissions on sales to operators handled by in-house estate agents remains
v. owners corporation managers of retirement villages a separately licenced 
vi. the holding by owners corporation managers of professional indemnity insurance is an explicit condition of practice
vii. the relevant Act requires owners corporation managers to disclose all information about their management functions and operations as reasonably demanded by the owners corporation plus a range of automatic disclosures (e.g. commissions received)
viii. the relevant Act prevents owners corporations managers receiving commissions, rebates, benefits or discounts, and not passing them to the owners corporation in full

ix. the relevant Act requires in-house services providers to compete at least annually for contracts to provide services to a village

x. the relevant Act makes explicit provision for the owners corporation to establish procurement standards for the village

xi. the term of a retirement village’s owners corporation manager’s contract be no longer than five years
xii. the relevant Act provides explicit grounds for the early termination of an owners corporation manager’s contract 
xiii. amending the Subdivision Act 1988 to prevent operators awarding themselves an unfair number of lot entitlements

xiv. making the provision of a copy of the retirement village owners corporation management contract a mandatory inclusion in the pre-contract documentation pack
xv. the relevant Act should define the role of the owners corporation manager as the agent of the owners corporation or the owners corporation committee and exclude provisions that lock in control by the operator
xvi. introducing formal vetting of owners corporations management contracts for unfair terms, and provisions that conflict with the relevant Acts 

xvii. the relevant Act bars an entity or person owning lots in a retirement village from serving as an owners corporation manager of the village unless the person is a bona fide resident 
xviii. the relevant Act makes explicit provision for a thorough audit of retirement village accounts and managers commercial practices 
d. RRVV believes that solving the problems identified requires significant legislative change
2. About RRVV

Residents of Retirement Villages Victoria Inc. (RRVV) is a volunteer organisation representing residents of retirement villages and like housing communities with around 5,900 paid up members.  A committee of nine members supported by 83 resident liaison officers (village level coordinators) administers its affairs. 

RRVV has four primary activity streams:

1. Government relations
2. Industry relations

3. Member support

4. Research.

RRVV devotes the greater part of its resources to member support.  This includes:

1. Publishing four newsletters a year

2. Holding two primary member events a year

3. Visiting villages 

4. Advocating on behalf of residents making complaints

5. Responding to telephone and e-mail queries (around 1,000 a year)

6. Provision and maintenance of the website www.rrvv.org.au as a service to members and a source of information for people interested in retirement villages.

RRVV has members in a little over 42% of the registered retirement villages in Victoria. 

RRVV research explores the demographics, health, life satisfaction, retirement village satisfaction, interactions with management, problems encountered, disputes, access to information and participation in decision-making of residents living in retirement villages.   
3. Scope of this submission

This submission focusses solely on the implications for retirement villages of the issues raised in the Consumer Property Acts Review Issues Paper No 1.

RRVV prefers that, as much as possible, the Retirement Villages Act is the primary instrument governing the regulation of retirement villages.  This preference shapes our responses to questions asked in Issues Paper No 1
4. Estate Agents and retirement village contracts 
Q 4
Are there any types of sales and leasing schemes that should specifically be referred to in the definition of an estate agent and why would they be included?
The majority of retirement villages offer only loan-lease contracts.  Interested residents perceive that they are contemplating buying real estate.  This perception suggests including loan-lease contracts in the definition of estate agents.  
Operators sometimes outsource the sales function.  Nevertheless, operators’ staff handle most retirement village sales.  Some internal sales people are estate agents, but increasingly staff who are not estate agents deal with loan-lease sales. 
RRVV believes that the licensing, standards and training required for in-house sales staff should be no less rigorous than those for estate agents and that sales staff should be subject to no less independent scrutiny than estate agents, and perhaps more so given their customers need for trusted advisors.  Accordingly, RRVV recommends amending the Retirement Villages Act to enable regulation of in-house sales staff.
Notwithstanding the above, RRVV is comfortable with the current requirement for salespeople selling strata titled retirement village units to be estate agents.  Nevertheless, it believes any unique provisions of an amended Retirement Villages Act applicable to in-house salespeople selling loan-lease units should also apply to in-house estate agents. 
RRVV submits that sales agents engaged by operators (i.e. outsourced sales people) should be estate agents subject to all the requirements of an amended Retirement Villages Act applicable to in-house estate agents.  RRVV expects outsourcing to increase as the industry grows in response to demographic pressure. 
Q 6 
What is your view as to the present training for estate agents and/or conveyancers?  Are there any additional training requirements that should be mandated? Are any of the current requirements unnecessary?
Real estate agent training does not cover the specialised contractual requirements of retirement village sales.  This deficiency limits their effectiveness and gives the operators’ sales people an unhealthy competitive advantage.  Nevertheless, RRVV believes it would be counterproductive to impose retirement village specific training on estate agents except as covered above. It is already difficult to interest suburban estate agents in selling retirement village units because they experience village management as uncooperative and interfering, and the sales assistance fees charged by some operators for sales by estate agents make the agents uncompetitive. 
Q22
What would be the merits or otherwise in having some established principles about the role of estate agents in the Estate Agents Act and/or setting out the duties for the conduct of an estate agent in relation to sellers, buyers, landlords and tenants(i.e. would it clarify expectations about the role of the agent and their conduct)?
RRVV supports clarifying the roles and conduct of agents in a way that enables prospective and departing retirement villages’ residents to understand better their rights and to exercise them more effectively.  A significant percentage of our members perceive that in-house estate agents are more concerned with the operators commercial interests than the needs and wishes of sellers and buyers.  This perception is consistent with the way operators embed in-house estate agents in their organisations.   In some villages, they are more part of the local management team than part of the real estate subsidiary. For example in the case of one operator, the organisation chart shows the in-house estate agent reporting to the village manager. 
Q 31
What safeguards should be in place in circumstances where an estate agent or their representative or relative gains an interest in a property the agent is selling?

The in-house estate agents of operators with strata titled retirement villages acquiring apartments for conversion to loan-lease contracts confront this situation regularly.  
Affected RRVV members report poor compliance with the three conditions for exemption from the general prohibition.  RRVV strongly opposes removal of the ban on the payment of commissions or another reward for these sales. The operator is buying the property, and there is no case for paying itself commission for handling the sale.    Moreover, the listing costs are negligible. 
5. Conduct of retirement village owners corporation managers 
a. Registration and unsuitable managers

RRVV supports licencing of owners corporation managers.

Q 64 
Are there benefits in aligning the eligibility requirements for an owners corporation manager to the extent practical with those of estate agents?
An owners corporation manager at a retirement village is usually a company associated with the operator, and its personal representative is typically the village manager.  There is little connection with estate agents.  Moreover, on-site representatives have day to day contact with residents, some of whom may be quite elderly.  Not all current village managers are suited to a role requiring such specialised interpersonal skills.  Similarly, RRVV submits there is, therefore, a case imposing more rigorous eligibility requirements than for estate agents or other owners corporations’ managers (see also the response to Q66 below).   
Q65
What are your views on whether owners corporation managers should be separately licenced or be part of an estate agents licence?

Again, an owners corporation manager of a retirement village is usually a wholly owned subsidiary of the operator, and so there is little connection with estate agents. Therefore, RRVV submits the specialised needs of retirement villages justifies separately licencing their owners corporations. 
Q66
Is it appropriate to extend the current regulatory criteria to include serious criminal offences?
Yes. 
RRVV believes the regulatory criteria for on-site owner’s corporation management people should be tighter than those for typical off-site owner’s corporation managers.   RRVV receives reports from members complaining about verbal abuse and would like to see a history of this or any other form of elder abuse included in the regulatory criteria. RRVV is aware that the lack of a centralised complaint register makes this difficult and asserts that a retirement housing ombudsman would most likely solve the problem. 
Q67
What would be the benefits and costs of placing requirements on owner’s corporation managers to hold professional indemnity insurance as a condition of practice?

RRVV supports making the holding of professional indemnity insurance an explicit rather than de-facto condition of practice.  RRVV is aware of one village where the owner’s corporation manager pays for its professional indemnity insurance from owner’s corporation funds.  RRVV recommends explicitly making the cost of professional indemnity insurance a business expense of the owners corporation manager and recoverable from its customers only through fees for ordinary services provided.   Implementing this recommendation would have the effect of further incentivising the manager to avoid claims that might increase the premium. 

b. Conflicts of interest and other duties in procuring goods and services

Q68
In your experience, what is the current practice of owner’s corporation managers in relation to disclosure of commissions?
RRVV members who are aware of commissions, rebates, benefits or discounts for arranging services such as insurance, security, gardening and repairs report either no disclosure or general disclosure in the fine print of the contract. Likewise, they report no specific disclosure such as the bill for insurance this year was $X and we received a commission of $Y.
RRVV recommends legislation specific to retirement villages and explicitly identifying mandatory disclosure items.
RRVV believes commissions, rebates benefits or discounts detract from good commercial practice by providing distorting incentives.  In our opinion, it is the duty of owner’s corporation’s managers to get the best deal possible for their customers without regard to their own financial interests.  Accordingly, RRVV submits that an owner’s corporation manager that is also an insurance agent or a maintenance contractor has a conflict of interest that is difficult to ‘manage’.   

RRVV therefore strongly opposes owner’s corporation’s managers that for some good reason receive commissions, rebates, benefits or discounts not passing them to the owner’s corporation in full. 

RRVV members report that one major operator uses the services of a subsidiary or associated company for maintenance services and justifies this with the argument that it can do the work for a lower cost this way.   Similarly, the residents of a small village report that the two directors of the owner’s corporation management company cleaned the spouting of the units, and charged the owners corporation well over the market rate.  

RRVV submits that, at the very least, the relevant Act should require the in-house service provider to compete at least annually and on equal terms with independent service providers to win the business.   
Several RRVV members report owners corporations managers refusing to obtain competitive quotes for large contracts, refusing to disclose quotes received and refusing to disclose the detailed scope of works and specifications against which prospective contractors quoted.   
RRVV recommends the relevant Act and regulations make explicit provision for the owner’s corporation to set procurement processes and standards and provide guidance in the form of model rules. 
The relevant Act should require owners corporation managers to disclose all information pertaining to their management functions and operations as reasonably demanded by the owners corporation in addition to a wide range of automatic disclosures including commissions received

Q 69
Do commissions and discounts have an adverse impact on premiums for insurance, and if so how is this manifest?  

Yes.

Some large operators argue that their buying power allows them to arrange insurance at rates well below anything an individual village could negotiate, with or without commissions. RRVV acknowledges this is a valid claim.  Nevertheless, it is not true for all operators. 

RRVV submits that there are three components to insurance commissions earned by owner’s corporation’s managers:

i. Set up processing

ii. Advice

iii. Renewal processing 

RRVV submits that it is appropriate for an owners corporation to charge a fee for managing the purchase of insurance and processing renewals, but not to provide advice if it intends to submit a proposal.  RRVV believes owners corporation managers that are insurance agents are unable to give unbiased advice.    RRVV recommends owners corporations are required to seek advice from an independent source whenever required.
Accordingly RRVV submits that it is possible to establish a regime that eliminates the distorting effects of commissions and lowers long-term costs.   
Q70
What are the non-regulatory approaches that could be considered to ensure commissions and other payments do not distort the market?
RRVV submits that commissions always distort the market for insurance. 
c. Unfair terms in management contracts

Q 71
What are the main concerns about unfair contract terms in management contracts?
RRVV submits that most retirement village contracts are more about giving the operator control over the village than setting out reasonable terms for the provision of services. For example:

i. The term of the contract 
RRVV is aware of one retirement village where the contract does not specify a term and the operator insists the contract lasts forever and another village where the term is 99 years.  In both cases, the owners corporation manager is an associate of the operator, and the initial operator entered into the contract as the holder of a majority of the lot entitlements. 
RRVV recommends a statutory limit on the term of the contract of 5 years. 

ii. Owners corporations rights to terminate contracts
One contract (the one above with purportedly an indefinite term) provides three grounds for terminating the contract:

· liquidation of the manager

· an order for winding up the manager

· the managers gross negligence in the performance of the required duties

Residents believe the manager is incompetent. Nevertheless, their constant pressuring has averted serious harm to the village.  Accordingly, they believe they do not have grounds for terminating the contract without risking a claim for damages.
RRVV recommends amending the Act to provide statutory grounds for breaking the contract.
iii. Forced delegation

The following is a clause from a 99-year owners corporation management contract (the one referred to above) entered into around the time the village opened.
“The Body Corporate delegates to the Manager all the powers and functions it is competent to delegate to the Manager.  Such delegation includes without limitation, the power to sign on behalf of the Body Corporate Forms 3 and 5 in the Schedule to the Regulations and any contracts of documents not requiring the  seal of the Body Corporate and the power to affix the common seal pursuant to Regulation 311 of the Regulations to any contracts or documents requiring the seal of the Body Corporate.  Such powers and functions may be exercised or performed by any employee of the Manager to whom the manager delegates all or any such powers and functions.”  
The operator uses this clause to disenfranchise the owners corporation.  
RRVV recommends amending the relevant Act to:

· define the relationship between the manager, the committee and the owners corporation in terms that preclude passing control to the manager other than in extraordinary circumstances and for a strictly limited period

· require the owners corporation to comply with lawful resolutions of the owners corporation and the owners corporation committee 
RRVV also recommends amending the relevant Act to provide for a formal vetting of owners corporations management contracts for unfair terms, and terms that conflict with the Retirement Villages Act or the Owners Corporations Act in much the same way as the Australian Securities and Investment Commission vets disclosure statements.   

Q72
Are there other types of unfair terms that should be considered?  If so, what are they and how common are they?   Why might they be unfair? 
Unfairness is not just in the terms of the contract.  RRVV suggests that an owners corporation manager that owns lots in the village or is a subsidiary or associate of an entity that owns lots in the village has a conflict of interest arising from power imbalance.   This arrangement is increasingly common.  
Similarly, operators that have a disproportionate number of lot entitlements and so hold a majority of votes at lot owners meetings can enter into contracts with an owners corporation manager that are not in the best interests of residents. For example, members of one village report the operator of their village holds 76 % of the lot entitlements, but only 1% of the lot liabilities and so dominates the owners corporation.  RRVV suggests solving this problem will go a long way to reducing unfairness. 
RRVV recommends amending the Subdivision Act 1988 to prevent operators awarding themselves an unfair number of lot entitlements.
There is a growing unfairness problem arising from the practice of operators transitioning villages from strata titles to loan-lease occupancy contracts.   As the operator acquires more units it gains more lot entitlements and residents hold correspondingly fewer entitlements until control of the owners corporation passes from residents to the operator who is then able to deal with the common property.   Moreover, residents living in loan-lease units have no avenue for participation in the stewardship of the village.  
RRVV recommends barring owners corporations managers so conflicted from accepting an appointment with the village.

d. Ending long-term management contracts

Q73
Should any distinction be drawn between the required contractual terms for initial and subsequent management contracts? If so, why?  How would such a distinction be drawn?
RRVV sees little difference in the establishment time of the first contract and subsequent contracts. 
Q74
What is your view as to contractual terms for the renewal of management contracts?  For example, should there be any rules about terms such as automatic renewals or renewals at the prerogative of the manager only?

RRVV recognises the need for fail-safe provisions to protect residents’ interest should the owners corporation committee become dysfunctional. Other than in such extraordinary circumstances, there should be no automatic renewals or renewals at the prerogative of the manager. 
Q75
Are there other issues that require a regulatory response relating to long-term management contracts?
RRVV recommends terminating a contract early under Section 119 of the Owners Corporations Act 2006 or an amended Retirement Villages Act should be by special resolution given the risk the manager may sue for damages.
Several RRVV members report not receiving a copy of the owners corporation management contract before buying their unit and later having difficulty obtaining a copy from the operator. RRVV recommends making provision of a copy a mandatory inclusion in the pre-contract documentation pack.   
RRVV recommends a formal vetting of owners corporations management contracts for unfair terms and terms that conflict with the Retirement Villages Act, the Owners Corporations Act and The Australian Consumer Law and Fair Trading Act 2012 in much the same way as ASIVC vets product and other disclosure statements.
e. Village owners corporation managers conduct around voting

Q76
How can concerns about managers’ influence on voting be addressed? 
Some managers of strata titled retirement villages consider that they have a right to attend owners corporation committee meetings and in some cases serve as chair, secretary or both, despite being unelected.  This issue is often the result of ignorance or misunderstanding of the relevant legislation. RRVV believes the Act could be clearer. 
Amongst other things, RRVV suggests making it clear that unelected owners corporation managers may only attend meetings of the owners corporation or the committee of the owners corporation by invitation, and managers have no automatic right to a standing invitation.
RRVV, in the case of active committees, recommends removing the right of owners corporation managers to hold residents proxy votes, and to conduct meetings. If residents are too old or frail, or lack capacity, then the village should encourage friends, relatives and attorneys to vote as proxies or attorneys.
f. Financial transparency for retirement villages
Q77
How can concerns about fraudulent financial conduct be addressed?  Would it be preferable in the context of financial transparency and accountability to require separate owners corporation funds to be kept in separate accounts?

Yes.
Existing disclosure regulations are not tight enough to control malpractice leaving operators room to conceal rather than disclose any problems. 

RRVV recommends the relevant Act requires retirement village owners corporation managers to disclose all information about their management functions and operations reasonably demanded by the owners corporation plus a full range of automatic disclosures including commissions received.
Nevertheless, regulatory responses based on disclosure alone are of limited benefit to residents of retirement villages.   Few retirement village residents are well equipped to analyse financial information forensically to detect fraud, conflicts of interest, poor practice or inefficiency.   
RRVV recommends a much more thorough audit for retirement villages.  Current audit requirements are inadequate because they leave the actual detail of the audit to the auditor who is typically an appointee of the manager, or to the manager.   The audit is usually narrowly about whether the accounts are “true and fair”.  In practical terms this mostly means ‘is the paperwork is OK?’ rather than ‘has the manager performed the job satisfactorily, has the manager conspired with a contractor to submit inflated invoices (for example) or is the manager conflicted?’ 
Q78
What proportion of managers still use pooled accounts, and what would be the realistic costs and time required to transition to the use of separate accounts.  Where possible, include the basis for these estimates?   
RRVV is not aware of the managers of retirement village owners corporations using pooled accounting. In part, this could be because some managers consider residents not entitled to such information.  
6. Conclusion
The current consumer property acts fail residents and prospective residents of retirement villages.
The main contributing factors are:

a. Conduct and institutional arrangements for retirement village estate agents and owners corporations managers are both unnecessarily complicated and troublingly loose
b. The current arrangements to not adequately recognise the unique needs and wishes of retirees

c. Compliance with the Acts is problematic
Residents of retirement villages and like housing for the aged establishments need the protection of a unified legal framework that recognises they are not just another real estate customer.  
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