Submission from Ron Courtney (via email) 

Please find set out below my submission in response to the request for public submissions .

It does not respond to the specific questions set out in your Issues paper but, instead my comments/observations and suggestions after many years as an Estate Agent and Valuer.

These are random but will hopefully be of  assistance.

I would request the opportunity to present my views personally.

I have now set out below my comments and recommendations.

AUCTIONS 

This sector of property marketing is the cause of the majority of criticism. I have conducted thousands of Auctions and I have also represented buyers at hundreds.

It is my recommendation that all vendors be required to confirm in writing the reserve price prior to the Auction and that any bidder negotiating after a “pass-in” be shown the reserve being asked. If the reserve is achieved during the auction I recommend that there be a requirement that the auctioneer announce this fact and must be obliged to “knock down” the property to the highest bidder after this announcement. This will hopefully obviate the insidious bonus scheme referred to herein and thus will make for fairer negotiations. It would also be consistent with general consumer law that is opposed to misrepresentation and unconscionable conduct. 

Some would argue that “passing in” a property above the reserve price is likely to achieve more for the vendor. This may be so but it is an argument that is generally based on a lack of professionalism by the estate agent that has not properly researched the market and/or misled the vendor. Importantly, the public will quickly re-embrace a fair and open auction system that can still offer the major attraction to vendors of maximising the price of a property.

To effect this would be relatively simple in that the current schedule 1 can have an additional clause to require the sale to the highest bidder once the vendor’s reserve price has been reached. It would also require the auctioneer to declare this fact at the time that the reserve has been reached.

PUBLISH ALL AUCTION SALE RESULTS

Frequently, all auction results are not published. This can arise in the event that an auction is abandoned through lack of interest, the laziness of the agent or the manipulation by the agent seeking inquiry with a possible future “listing” outcome.

The public is entitled to have full knowledge of the market and its trends and the sensible agent realises that a well- informed vendor client will be, generally, a satisfied client. Most mischief seems to occur when an agent deliberately misinforms either by way of withholding information or by deceit. 

Therefore, the inquiry should consider establishing a formal register that requires an agent to lodge a copy of an auction authority. This will require the agent and vendor to “sign off” on a reserve price to be notified by eMail or other form 48 hours prior to the advertised time of the Auction. In the event of a cancellation or prior sale the registry must still be notified with the necessary information being either the price or the reason for cancellation. If an Auction is passed in the Reserve Price, the highest bid, or the vendor bid must be notified (and published?). Additionally all sale prices should be published.

The responsibility to do this within 24 hours or the next business must rest with the agent with a penalty for non- compliance.

In my opinion the better that the public is informed the likelihood of disagreement of any sort diminishes.

Access to the registry must be available to the public and agents at no cost as it is important that all parties have a full knowledge of the market. If needed a privacy declaration may be required but this may be too bureaucratic

“Bonus Commissions”

The current trend with many agencies is the claiming of a bonus commission, sometimes up to 20%, of a sale price exceeding a hurdle figure. The hurdle is frequently the minimum figure in the bracket of expected sale prices.  E.G. 

Range of expectation $560-620K. Reserve price suggested is $600,000; Commission at the rate of 1.5/2% plus GST; then 5% up to $620,000 plus 10% for any amount over $620,001.

Frequently the property will be passed in at a genuine offering figure above the $600,000 and the Agent then pursues the bonus figure. Of course the agent justifies this behaviour as a strategy to get the vendor more money. And it does, but at a higher cost to the vendor than is needed. The action also corrupts the Auction system wherein there is a public expectation that the highest bidder who offers the reserve price at the auction can buy the property. Additionally, what protection has the vendor if, in the pursuit of an above reserve figure, the person that has made the offer does not proceed? 

All bids made at an Auction should be binding on the person/s making them. I understand that this has been the situation for some years in Queensland and NSW (where prior registration is also required- something I do not agree with).

EDUCATION

Agents generally are poorly educated. For some years the REIV has tried to introduce CPD but, in my view, it has not do so with any enthusiasm despite a need throughout the industry. The main opposition has been from principals who appear to be jealous of any employee having superior knowledge that may assist in setting up an agency in opposition. This antipathy affects the quality of advice and service to the consumer public. This may appear to be simplistic but there is no evidence to the contrary. If an agent accepts the responsibility of supervising an agent representative that person should be accountable in providing ongoing professional development with sanctions imposed for non- performance. 

The alternative to this would be the de-regulation of licensing which I oppose most strongly. In my view this would be a gross disservice to a public that needs increased protection, not less. Hopefully this review is aimed at further protecting the public.  

I recommend that any Government funding of the REIV’s Agent Representative and Licensed Agents courses (currently in excess of $500,000per annum from the guarantee fund0) cease and the responsibility for delivery be returned to the Tafe Sector. This sector has been a very successful provider in the past and it is still more accessible to the general public, particularly in the rural areas. 

REIV COMPLAINTS

This organisation must be removed from having any future role in providing a complaints/mediation role. It has failed miserably in reacting to the continuing public complaints over “underquoting” and other matters. If in reality it does not, it must be perceived as having an agent bias. The process is tainted in that if an agent wishes to lodge a complaint this intention must be notified by the complainant to the agent that is invited to respond. WHISTLEBLOWER legislation and protection for the complainant needs to be introduced together with an independent tribunal comprising, say, an estate agent, an independent consumer representative and an independent legal advisor. 

The parties to the dispute must attend a mediation prior to a hearing. Parties wanting assistance in presenting should be offered such. It is worthy of note that the REIV, to the best of my knowledge, has not publicly sought to prosecute any members for breaches of its own ethics. Yes, any public complaints against members have been handled “in house”, so it would not be of any practical use to involve that body in any future programme.

In conclusion, I am not happy that I need to make this submission having been a member of the REIV for nearly 50 years and having been very active in the early years of my career. Therefore, the continuing decline of this Institute in the public forum in recent years brings me no joy.

I believe that it can again serve the public if it is prepared to step back from being a quasi- training body and truly assists in establishing sound real estate practice that will serve both the public and its membership.

Ron Courtney FAPI, FRICS

Certified Practising Valuer, Estate Agent

