AUSTRALIAN INSTITUTE OF CONVEYANCERS (VICTORIAN DIVISION)
RESPONSE TO CONSUMER PROPERTY ACTS REVIEW

ISSUES PAPER NO. 2

OWNERS CORPORATIONS
Question 1 -  Are the current constraints on owners corporations’ powers to commence legal proceedings appropriate?

If  75% support by owners to initiate legal proceedings is too difficult to achieve, perhaps the % should be lower.   It would also be more equitable if OCs could recover reasonable costs incurred in bringing action against a lot owner for the recovery of fees.

Question 2 – Are there any other issues relating to the power to commence legal proceedings?   No comment.

Question 3 – Should OCs be able to deal with water rights, including water that falls on common property?

Yes.   Water tanks are becoming more and more prevalent and the Act needs to address any issues that may arise such as planning requirements and use of water during drought conditions.

Question 4 -  Are there any other issues relting to the power of OCs to acquire and dispose of personal property?        No comment.

Question 5 – Do OCs need powers to deal with goods on common property in breach of the OC rules that a person who owns the goods has refused to move or has abandoned?   

Yes,  AICVic believe that appropriate powers should be given to OCs to deal with abandoned goods on common property and goods that are dangerous or an obstruction.   In particular, if a car is continuously parked   in an  incorrect space, then  there should be an ability to fine the  lot owner.
Question 6 – Do the requirements for a common seal still serve a useful and legitimate purpose?   
The use of common seals is outdated.  However, there should still be  appropriate signatories appointed to sign documents on behalf of the OC.   The rule allowing registered managers  or chairpersons to sign OC certificates should be maintained.

Question 7 -  What are your views about the operation of the benefit principle?

AICVic believe that the ‘benefit principle’ should apply and be clarified in any amended Act.
Question 8 – Should an OC be able to recover debt collection costs from defaulting lot owners where a matter does not proceed to a VCAT or court application, or for any costs incurred before an application is made?

Yes – within reason, the OC should be able to recover costs of action against a defaulting owner.

Question 9 – If your OC has won a debt recovery action at VCAT or a court, what was your experience in getting a costs order against the lot owner?     No comment.
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Question 10 – Should OCs be able to apply a discount for the timely payment of fees or charges?

Discounts can be difficult to handle fairly and equitable.   On the other hand OCs should be able to penalise owners for late payment of fees.

Question 11 – Should the internal dispute resolution process be completed before an OC can send a final fee notice, or proceed to VCAT or a court?
No – once a final fee notice is sent and not settled, an internal dispute resolution process would only delay payment event further, affecting the budget of the OC.

Question 12 – Are there any other issues relating to payment of fees or charges?   No comment.

Question 13 -  What is your experience with the fees or charges for goods or services provided by owners corporations to lot owners?    No comment.

Question 14 – Is there a continuing need to differentiate between smaller and larger  OCs?

AICVic believe there is a continuing need to differentiate between smaller and larger OCs.  The number of large and multi faceted buildings has increased dramatically, resulting in OCs handling vast sums of money and being responsible for complex environments, i.e. buildings with both commercial and residential lots, gyms, pools, etc.   Perhaps more regulation needs to be introduced around these types of OCs.

Question 15 – What are your views on the adequacy of planning for maintenance that is currently undertaken by OCs?   Are OCs turning their minds to the future maintenance needs and setting aside adequate funds?

We suspect that in many cases only those OCs where professional managers are appointed, would OCs consider future maintenance.

Question 16 – Should maintenance plans be mandatory for all OCs, or should there be a distinction between smaller and larger own OCs in relation to  maintenance planning and funds?
 It is AICVic’s opinion that all subdivisions should be obliged to have maintenance plans and funds because it is often the smaller OCs that turn a blind eye to maintenance requirements which can lead to a general neglect of those properties. Provision should also be made to ensure that the maintenance plan and fund are established.   In the long run this would result in properties with OCs being kept in better shape which in the long run will benefit all owners.   As there are many OCs that do not  meet these requirements, perhaps a graduated phase in would be recommended.

Question 17 – What procedures should be in place to ensure OCs implement maintenance plans and the associated funding requirements?

Both should be mandatory.
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Question 18 -  Should there be capacity for money to be paid out of maintenance funds for unplanned works and if yes, in what circumstances should this be allowed?

Yes it is inevitable that unexpected maintenance items arise and provided they are approved by the OC, monies should be able to be used from a maintenance fund to cover the cost.

Question 19 -  Shold funds for implementing the maintenance plan come only from the maintenance fund?    No comment.

Question 20 – What are your views about contingency funds?

Contingency funds are necessary.  AICVic agrees with the argument put forward by SCA (Vic) in it’s submission in this regard.

Question 21 – How should urgent and non-urgent repairs to the common property be dealt with where the OC has failed or refused to do them?    No comment.

Question 22 -  What are your views about how to deal with lot owners or occupiers who cause damage to common property, or who want to alter the common property?

AICVic believe that there are circumstances where OCs should be able to levy owners in relation to extraordinary expenses incurred as a result of  damage caused by them or their tenants, etc.
The alteration of common property is something that can only be done with the agreement of all  the  owners and is outside the scope of the OC Act.

Question 23 – Are there any other issues relating to repairs to common property or services?  No comment.

Question 24 – What are your views about the type and level of insurance cover that should be required?

Especially in smaller developments, there is rarely sufficient insurance cover.   As proposed by SCA (Vic), common contents insurance should be mandatory and also public liability insurance cover should be increased to $20m and more frequent valuations undertaken.

Question 25 – Should lot owners be able to ‘opt out’ of the insurance policy taken out by the OC when they take out their own insurance?

No.   It is not only prudent but economically advantageous to take out collective insurance.

Question 26 -  What are your views about lot owners’ responsibilities where their actions (or inactions) result in increased insurance premiums or excesses payable by the OC?

If it is reasonable for the lot owner to bear the cost of the increase premium or excess of an insurance policy because of their action (or inaction) then they should bear that cost.

Question 27 – What are your views about the appropriate obligations for developers who control OCs?
Where a developer maintains control of an OC by holding a majority of entitlements, this can be problematic, especially when those developers enter into binding contracts which may disadvantage future owners.    AICVic believe that the ability to enter into leases, licences, agreements, etc. for which the developer is benefiting  should be  limited to 3 years.

Question  28 – What other changes should be made to developers’ obligations?

The NSW strata laws require a developer to pay a 2% defects bond and to fund a defects report by a qualified independent inspector in the first 2 years of the development.   This policy has merit and should be looked at with a view to introducing it in Victoria.

In addition we agree with  SCA(Vic) that the Act should be amended to require the developer to provide the OC at the first Annual General Meeting with a range of documents, i.e. asset/maintenance register, building contract, occupancy permits, etc. to allow it to better manage the OC in the future.

With regard to “off the plan” developments, we agree with SCA(Vic) and the LIV that in selling these lots, where a certificate is not possible (because the plan has not yet been registered), the developer should include, as far as possible, the same information as that required for an OC certificate.

Questions 29 to 37   No comment.

Question 38 – What are your views about committees, including the threshold for and size of committees, who should be able to arrange a ballot, the chairperson’s role, and minutes?

The establishment of committees is important but they should not be too unwieldly.   It is recommended that a committee should be established where there are 8 or more lots in an OC.   CAV should continue to publish information on its website for the assistance of OC members and their committees in relation to financial management, strategic planning, etc.

Question 39 -  In what circumstances should a lot owner be able to change the external appearance of their lot?     Is there a need for agreement to be reached with other lot owners, and if yes, who should have a say?

Any change to the external appearance of a lot may have consequences for the other lot owners.   We believe that changes should be voted upon but that approval cannot be unreasonably withheld.   It is a difficult situation to resolve.

Question 40 -  Are there any other issues about the external appearance of lots?  No comment.

Question 41 – What are your views about access by lot owners and occupiers to the common property or services?    No comment.

Question 42 -  Who should comply with, and be bound by, the rules?   Should ignorance of the rules be a consideration?
Lot owners should not be absolved from complying with the OC Act and Regulations, even though the owner may not be the occupier.   The NZ Residential Tenancies Act requires that the OC rules must be incorporated into the tenancy agreement.   NZ also requires that any landlord who is out of NZ for longer than 21 consecutive days, must ensure that they have appointed an agent to manage the property.   Both these requirements have merit.
Question 43 -  Should a person bound by the rules be the only person responsible for their own breaches, or should someone else also have the responsibility?

The lot owner should have ultimate responsibility but may be able to pass it down the line to a tenant provided the tenant is fully aware of the rules of the OC and it has been incorporated into the Tenancy Agreement.

Question 44 -  Should there be model rules regarding pets  and smoking?  

With regard to pets, we would not recommend any further change to the current rule.    However, with regard to smoking, we note recent changes to the strata laws in NSW in relation to the nuisance caused by smoke drift and feel that the rule has merit.

Question 45 – Are there any other issues relating to the coverage of the model rules?  No comment.

Question 46 -  What are your views about OC rules that prevent lot owners installing ‘sustainability’ items in or on their units?

See answer to No. 39 above.   Approval for changes to a unit to incorporate sustainability initiatives should be voted upon and not unreasonably voted down.

Question 47 – What are your views about civil penalties for breaches of OC rules?

Civil penalties should be increased to be realistic in today’s environment.

Question 48 – Are there any other issues relating to the rules of OCs?

From recent media articles it is clear that OCs are limited with what they can do in relation to units being inhabited by large numbers of people or holding loud parties, causing nuisance to other lot owners.   This needs  some consideration by government otherwise it gives a bad impression to potential buyers of strata units if they feel that they have little control over these type of people affecting their enjoyment of the property.

Question 49 -  What are your views about OCs and managers’ obligations regarding availability of records and about limitation on lot owners’ inspection rights?

The Act needs to be amended to say that copies of records must  be provided upon payment of a reasonable fee.

Question 50 – Are there any other issues relating to OC records you wish to raise?      No.
Question 51 – What are your views about the inclusion of information on short-stay accommodation in owners corporation certificates?

Where a lot is let on a short-term lease basis, this should form part of the S.32 statement and not be included in the OC certificate.    The OC may not actually know about the short-term lease anyway.   We understand that the government is reviewing the short-stay serviced apartment issue and look forward to its recommendations.    It is a very vexed question, as one can understand an owner/occupier’s disgust at some of the outrageous behaviour of short-term occupiers over which they have little recourse.
Question 52 -  Are there any other issues relating to OC certificates?

We note that the changes introduced to S.32 of the Sale of Land Act 1962  in 2014 allowed vendors to merely “disclose” the information pertaining to the OC in lieu of providing a prescribed OC certificate.   We believe that a prescribed OC certificate should be provided.   Even if the development is small, at least an OC certificate  is more authoritative and there would be less room for error.     The risk of the vendor providing incorrect information in a S.32 is more likely if he/she merely has to disclose something.   Once the contract is signed, it is hard to challenge the information.
Whilst it can be argued that the ability of a lot owner to disclose to a potential purchaser that the OC is “inactive” is an easy way to avoid complying with the OC rules, we would hope that an inspection of a contract  by a practitioner prior to signing would alert the purchaser to any discrepancy and further investigations could then be made.    There are numerous small OCs that just will not comply with the rules such as having an AGM, or insurance for the common property.    Even if the rules mandate compliance, they will still not comply.
Following are two specific issues raised by members  in relation to accessing OC certificates from managers :
1. S.151(3) of the Act states :  “The owners corporation must issue an owners corporation certificate within 10 business days after it receives an application and fee under this section”.   This wording is interpreted as meaning that the 10 day period does not commence until payment is made.  This can be frustrating when some OC managers take days, sometimes weeks, to provide payment details.   Thus what was a timely request for an OC certificate becomes a protracted wait because of the conveyancer’s inability to make payment.    The member believes that this section should be altered to ensure that the 10 day period commences when the request is received and that payment must simply be made before the OC certificate is issued.    In the absence of such an amendment, OC managers can effectively dictate when the 10 day period commences by withholding payment details until they choose to provide them.

2. Another member recently had the experience of ordering two OC certificates from a manager via their software provider, LEAP, who use Landata  to source property certificates.  When the manager eventually issued the certificates, they only emailed to the conveyancer the actual certificate points page and not all the ancillary items required, such as the AGM minutes, financial statements, model and special rules etc.    The ancillary items were sent to Landata via a USB stick.   As the OC certificate was required urgently to complete a S.32 Statement, the conveyancer contacted the OC manager and asked for the OC certificate and all attachments to be sent electronically via a dropbox/shared link, or any other e-option available for large files.   The manager refused and said that they had complied by sending the USB.     Unfortunately Landata  have been unable to find the USB, which has caused a lot of distress to the conveyancer   and anger from her client.        It is proposed therefore that the rule should be amended to require that the OC certificate and all ancillary items form one document and are to be provided as one document, and not broken down into parts.
Questions 53 to 56 -  No comment

Questions 57, 58 and 59 -   AICVic agree with the views put forward by SCA(Vic).

Question 60 – What are your views about the process for the sale/development of apartment buildings?
The harmonisation of strata laws throughout Australia is recommended to avoid confusion when people are buying properties in different States.

Question 61 – What are your views about lot liability and lot entitlement.

This is a complex area and we are unable to comment.

Question 62  and 63 – No comment.
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