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A submission by OC 12480 to the Consumer Property Acts Review Issues Paper No. 2
This submission comprises two sections.

The first section contains some general comments which address the matters of responsibility, enforceable powers and desired outcomes. We consider the imbalance of power and responsibilities to be strongly skewed against the majority of owners in a complex and severely constrain the OC in achieving optimal outcomes for the majority of residents.
The second section contains our responses to the hypothetical situations posed 

SECTION ONE
Summary of the major issues that we consider need attention
1. Power to enforce OC rules
The owners have certain well defined rights. These are embodied in the legislation and the Owners Corporation rules.
The OC has quite onerous responsibilities but has very little power to enforce the rules which impact everyone.
This needs to be reviewed to restore balance. OCs need more power to enforce.
In other words, when Lot owners are persistent nuisances or ignore directions and rules which impact on others there is no recourse short of going to VCAT.

This process can take considerable time. There is a perceived bias in favour of offenders as the penalties are relatively minor even though the disruption is significant.
Take the example of the court decision allowing short term letting associated with “airbnb” where an individual’s right at law can prevail irrespective of the potential health and safety risks or impact on the amenity and value of the common property. We understand this decision is subject to appeal. 
This decision is seen to be blatantly undemocratic and will make the task of running an orderly disciplined building with a culture of mutual responsibility more difficult.

Persistent misbehaviour that impacts on other resident’s amenity ought to be able to be quashed by the OC but the regulations at the moment require progressing through VCAT which is laborious and often ends with the same result had the rule been able to be enforced by the OC.  
The whole administration needs to be made more disciplined and more timely. The powers of the OC need to be extended by legislative changes. But these powers should be able to be appealed to VCAT to ensure fair process. There is a strong case for OCs being able to impose financial penalties which can be appealed to VCAT .and reviewed by VCAT in all cases. 
As a minimum the legislation should categorise the rules into (a) those that are automatically enforceable by the OC and can be fined upon breach and (b) those requiring VCAT enforcement and penalty allocation. In all cases there should be the ability of a resident to challenge the rule at VCAT but in the first instance the rule should be abided by while the process proceeds.
By accepting ownership of a communal unit or apartment block you are in essence agreeing to abide by the communal rules. There is a loss of autonomy which is generally accepted for the benefits derived.

2. OC to have the right of access in certain situations
Access for maintenance. 
We suggest that all owners must give access within 24 hours in the event of significant maintenance issues affecting the common property. The term significant needs definition but where there are issues such as water or sewer leakage entry must be guaranteed because this impacts on the amenity of the majority. Owners or their representative should accompany the inspection team. But if they cannot, then inspection happens anyway as all owners must agree to giving a key to the concierge for such use. All usage to be documented.  
Protection could be added to regulations stating that the OC commits a serious offence (carrying a fine of say $5000) if it makes an unauthorised entry; unauthorised meaning it has no purpose for which the OC has any authority and it was not an emergency.  VCAT if approached by the owner would resolve any such dispute and if appropriate determine inappropriate use.
· Access for matters of health and safety
OCs ought to have rights to demand access for matters of health and safety. Eg. there is evidence or a strong suspicion that a tenant is running a home business which employs dangerous chemicals. If upon access the suspicion is proven correct then the OC should be able to request immediate rectification action which if ignored by the owners after 7 days, or fewer days if urgent, are then rectified by the OC using the access provisions to mitigate the hazard. Any cost to be on-charged to the Owner and enforceable.

3. Power to improve a property
The concept that the OC is limited to simply maintaining a building as created needs to be replaced with the right and obligation of a committee to improve, modify, and increase or improve amenity as long as say 70% of owners agree.

Given the poor attendance at OC owners’ meetings, the 70% approval should relate to the number of those who attend plus those who have supplied proxies. The burden of non-involvement has to be reduced. 
All buildings have life cycle issues. Some reach a point where they are totally uneconomic. There is no way that a property can be redeveloped unless it reaches a state where the whole property can be bought. There is no restraint on a single owner obstructing the desire of the majority to do this. The current rules seem to have an end point of slum status.
Little thought has been given to the changing demographics and where there is a significant number of cash flow poor aged owners. It is obvious there is little appetite for top quality maintenance and the upgrading of outmoded and unreliable systems. This is a real issue as in any building there is a cycle in the disposable wealth of residents. The value of units rises due to the investment of new owners in renovation, but communal areas may not reflect the higher market status and desirability owing to the resistance of older  less wealthy residents to approve such upgrades even though they have enjoyed marked capital growth as the result of expensively renovated apartments being sold.
Perhaps there is a role for reverse mortgages through a VCAT process.
It should also be obvious that given the cost pressure to buy an apartment that OC capital funds are often inadequate. Contribution rises will be resisted.
There needs to be a solution to this. Approved loans through a VCAT process may be a solution. 
Perhaps a VCAT loan approval scheme would have merit so that capital works can be undertaken without having to accumulate the funds progressively. .

This problem becomes a disincentive for owners to undertake improvements in their own exclusive use areas as they see no way to get approval to renovate the common property (such as the foyer or fit out an in-house gymnasium room)
Real estate operators provide poor management inspection services on the whole and take no responsibility for ensuring maintenance is referred to both the owner and the OC. There is a strong case for real estate inspections having to be accompanied by a copy of compliance cleanliness and safety furnished to the OC.
4. Power to force decisions 
Given the poor attendance at meetings a fallback process needs to be available whereby an OC can force a decision to be made on a proposed change (Refer to Question 34 for our suggested approach)
5. Residential properties to remain residential

No business should be able to operate from any unit or apartment without the express consent of the OC. This specifically includes any business which impacts on the safety, security, amenity of residents or threatens the condition of common or personal property. This includes but is not limited to businesses that:-

· Offer short term letting (eg airbnb) 

· Create increased foot traffic (eg. Consultations).

· Utilise common property (eg, personal trainer using the gym)

· Have a potential for illegal activity (eg. Massage, gambling)
· Create excessive, noise, light and rubbish or put pressure on the infrastructure.

6. Increased financial safeguards with respect to Lessees

The Owners of all rented properties should be required to lodge a bond of one month’s rent with the OC against non-enforcement of by-laws by the Owner. Rights of confiscation are attached to the deposit if the Owner does not rectify the infringement of the OC rules and regulations within 7 days. This means that a further bond will need to be lodged before the tenant can resume occupancy.

The key point is that the current protections lie with the individual and the majority of owners can be held ransom to this bias. The bond associated with the lease is about maintaining the owner’s property. This is a proposed bond on the owner to ensure that he enforces the Rules of the OC.
7. Power to deal with mischievous and/or irrational persons 
The situation where paranoid, drug affected or violent people live in strata blocks needs to have some protective provisions. We have examples of retribution against OC members property and intimidation of them. Such persons can be a significant disruption and cause fear amongst residents. 
The court is not a place to deal with this sort of behaviour. In essence the issue is whether the majority have to endure this sort of person. The response that where else would they go is a question which has no bearing on the options. It is not unreasonable to have a system whereby they are served notice to leave.  Repeated criminal or unlawful behaviour should have an end point of “a sell up and move out order” through a robust process administered by VCAT. 
8. OC to have the right  to recover costs

In situations where the OC has expended its own funds to rectify a failure by an owner or tenant then the OC should be able to recover monies within 30 days from owner. If they do not pay then there ought to be automatic civil penalties similar to traffic offence notices served on owners on application by the OC. The need for VCAT appearances to achieve a defined obligation is unnecessary and offers a unique but effective delaying tactic to owners. This situation where the OC writes and there is no action is not acceptable.
9. Protection from unscrupulous developers
Strata titled apartments are seen as a generic group and bad press damages all values, increases insurance payments and the like.
All properties sold off the plan should include a non-transferable warranty of 6 years for shoddy or defective workmanship, poor materials or other building faults. This warranty is to be granted to the OC and to each owner by the developer. The developer must furnish VCAT with appropriate insurance cover for this liability and continue its currency for the 6 year period. 

The warranty must have personal liability attached to it and the liability must be non- transferable. 
The current arrangements for off the plan purchases has the contract to build between the developer and the builder.  There is no contract with the buyer and the builder. This proposal would give some recourse in the debacle at Lacrosse which will likely see the whole building bankrupt and declared uninhabitable. This has the potential to cause a massive collapse in the value of these buildings with owners being unable to pay capital calls for repairs and result in devaluation by lenders such that there are calls on mortgages resulting in defaults and bankruptcy.

Government cannot continue to promote the benefits to Melbourne of high rise city living and leave the owners exposed to ruin. Government has a responsibility to take action against builders, developers and certifiers

10. The legality of OC rules needs to be clarified.

It seems from a recent appearance at VCAT that the legal status of agreed OC Rules and Regulations is compromised in their particular interpretation by their inextricable links with  over-arching common law . We recommend that the status of the OC Rules and regulations be raised to that of a legally recognised contract between the owner and the OC with enforceable outcomes. 
General Comments

Melbourne state and local councils need a plan which addresses the issues associated with high rise/ high density accommodation. To say it encourages inner city living as a revitalising tool for the central city but does not make changes to effect this is frustrating.
· Infrastructure and services

There is clear evidence that the increase in city dwellers is changing the demographics of the city and the demand for essential services such as acute medical services, primary and secondary schools, supermarkets etc. This has traffic consequences. 

The use of sirens by emergency vehicles and the flight paths of emergency helicopters needs to be reviewed to be more considerate at night.
· Lawlessness 

Lawlessness in apartment blocks is already apparent in Government owned and operated complexes. This has a serious impact when it occurs in “upmarket” residential buildings. Drug trafficking is commonplace. The government needs to take some initiative in this regard. People crazy on ICE can clearly gain access to most apartments by shadowing people through security doors. While there is no easy solution to this it ought to be easier for OCs to report suspicions of illegal or dangerous activity to police and drug authorities and have these quickly followed up. Equally, proven cases should automatically involve the forced removal of tenants or forced sale by the Owner (if complicit). The OC should have no part in the proceedings so no retribution can occur. In this regard owners have been let down by Government services.
· Council Services
In most inner city locations there are few if any loading bays for removalist vans and contractors with utility vehicles.  In our apartment block, traffic officers issue tickets for parking infringements to renovators and removalists with impunity. There needs to be consideration by council for daytime access. (eg special loading parking spots). Most buildings provide under-ground car parking but this is rarely able to accommodate larger vehicles.

· Charges to be commensurate with the costs
If high rise is a vehicle for change, ought not the State and local Governments be making it easier not harder?

Such things as rubbish collection, water costs, and municipal charges cost less in a consolidated environment but there is no evidence of this being made cheaper or more user friendly. It actually appears to be the opposite as councils appear to be making more in rates as the housing density increases but with more constraints on services. 
There may well be a case for the approval process for apartments to be reviewed. Councils pursuing revenue ought to be more mindful of their limited capacity to provide essential services. Council amenities to high rise is generally less than to freehold home owners.
SECTION TWO

1 Functions and powers of owners corporations

The functions and powers of owners corporations are set out in Part 2 of the Owners Corporations Act and include:

· the obligations of an owners corporation to carry out its functions and exercise its powers honestly and in good faith, and with due care and diligence

· how an owners corporation must be managed, and to whom it can delegate its functions and powers, and

· the use of a common seal.

1.1 The power to commence legal proceedings

An owners corporation must not bring legal proceedings unless it is authorised to do so by special resolution, except for an application to the Victorian Civil and Administrative Tribunal (VCAT) to recover fees and other money or to enforce the rules of the owners corporation (section 18). Special resolutions are explained in section 5.2 and Table 2 of this paper.

Requiring a special resolution ensures that the decision to initiate legal proceedings is not made lightly, given the potential for significant costs to lot owners.

However, the exceptions also recognise that where the amount of fees or the rules of the owners corporation have been already been settled by the owners corporation, there should be a relatively quick and inexpensive way to ensure that an owners corporation can enforce its fees and its rules.

Issues

Various issues have been raised about the power to initiate proceedings, for example:

· special resolutions can be difficult to pass due to the apathy of lot owners, and can be blocked by a minority of lot owners, and

· owners corporations must pass a special resolution to pursue outstanding fees from a lot owner at the Magistrates Court, but not if they do so at VCAT. While taking an action to the Magistrates Court involves higher application fees than at VCAT, some owners corporations may prefer to take action in the Magistrates Court because the court will generally order the losing party to pay the legal costs of the winning party (unlike VCAT, where the parties usually pay their own costs). If actions in the Magistrates Court are not necessarily the more costly option for an owners corporation, this raises issues about whether it is necessary to require greater procedural hurdles than actions at VCAT.

	Discussion prompts

Owners corporations may seek to commence legal proceedings for various reasons, and in differing circumstances, for example:

· Owners Corporation A is considering taking a supplier to VCAT for defective repairs to common property. However, this owners corporation generally struggles to pass special resolutions. The majority of members take little interest in the affairs of the owners corporation, and do not attend meetings or wish to ‘get involved’. Some of the owners also live overseas and rent out their lots.
· Owners Corporation B has a building defect, and although the majority of members want to take the developer to court, they cannot gain 75% support. Nevertheless, they see themselves as representing the democratic wishes of the owners corporation. Their special resolutions are blocked by the developer, together with a few other minority lot owners, who are concerned that not everyone can afford the litigation. They argue that such an expensive and disruptive step should not be taken lightly, or without a very high level of consensus.


	Questions

Considering the range of circumstances that owners corporations may have, and without limiting yourself to the discussion prompts above:

1 Are the current constraints on owners’ corporations power to commence legal proceedings appropriate?

We submit that there ought to be easier access to enforceable outcomes when the matter is black and white and the OC can show that to be the case. For example, the non-payment of fees or fines or a breach of an OC rule. The supply of evidence or a statuary declaration from the OC should be all that is necessary for VCAT to send a show cause notice to the owner as to why he or she should not be prosecuted. VCAT should then have the power to make that enforcement.
The Owner should then be at liberty to challenge the OC at VCAT if they feel that the evidence is defective or the rule is not being breached.
2 Are there any other issues relating to the power to commence legal proceedings?
We respectfully submit that the legal system is prohibitively expensive and that any way that procedures can be made more timely and lower in cost, but still require a high level of accountability, should be implemented. The company director model is recommended. By this we mean high level of accountability, Ds and Os insurance cover and the right of the owner shareholders to prosecute for negligent or reckless behaviour. While having greater powers and responsibility might deter some owners from nominating for the OC, it is necessary if OCs are not going to be more than monitors rather than policy makers.



1.2 Personal property and water rights

Section 16 of the Owners Corporations Act empowers owners corporations to acquire or lease personal property for the use of lot owners or other persons, and to deal with such personal property.

Issue

An issue has been raised about whether the power of owners corporations to deal with personal property extends to powers to deal with water rights.

	Discussion prompts

Owners corporations may need to consider water rights in a range of circumstances, for example:

· Owners Corporation A does not have a water tank, but the owners corporation wants to install a tank to collect run-off water from the roof (which is common property) for use in watering the lawn in common areas. This proposal has wide support, and the committee believes that, if it can deal with water rights, this would a fair way to use water for everyone’s benefit, and avoid any future disputes about water rights.

· Owners Corporation B has a water tank that was installed by a lot owner at their own expense (and with permission), for their own use. That lot owner would be concerned if the owners corporation now claimed the right to own and distribute that water. Also, some of the other lot owners would be unhappy if the owners corporation decided to install an unsightly tank near or outside their lot.


	Questions
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the discussion prompts above:

3 Should owners corporations be able to deal with water rights, including water that falls on common property?

The essence of this matter is whether the decision in scenario B was correct in the first place and whether it can be undone with compensation. The answer to this is unclear because the OC gave permission. This raises many issues about changing course. It would require a special resolution for this to happen. In fact one could argue for a poll vote and a super majority. An owner is going to be disadvantaged but this in our view does not over-ride the requirement to do the will of the majority.

It has to be realised that unsightly water tanks would have very little support in most circumstances where they are impinging on amenity. This is the conundrum of cost savings and social responsibility. Social responsibility has no legislative framework.

There is a low impact system for watering the grass, namely mains water. Activist owners who believe that there is a societal imperative not to use this water  for this purpose should not be able to impose unsightly tanks and pumps  which impact the amenity of others. 

4 Are there any other issues relating to the power of owners corporations to acquire and dispose of personal property?

The OC must have full responsibility for any personal property which can impact others quiet enjoyment. For instance, motor mowers should not be allowed to operate except at defined times. 

If the owner then decides that the restrictions are such that they are entitled to compensation then they can seek it via VCAT.

Any decision to provide compensation should be based on whether there was previous approval irrespective of the changed circumstances now applying.  .
Any decision to acquire personal property over a pre determined amount (eg $5,000) must be agreed to via a special resolution

Any personal property asset (eg. Ride on lawn mower) must be shown in the accounts

Any personal property asset must be depreciated and/or have a maintenance budget associated with it




1.3 Goods abandoned on the common property

The functions of the owners’ corporation include managing, administering, repairing and maintaining the common property. However, there are no specific powers to deal with goods that may be left behind or abandoned on the common property.

In contrast, the New South Wales legislation allows for regulations to be made that confer powers on owners corporations to store or dispose of goods left on common property, with provision for the serving of notices on the owner or other relevant persons (no regulations have yet been made).

Issues

Issues have been raised about how an owners corporation should deal with goods (including vehicles):

· that have been left on common property, in breach of the owners corporation rules, and

· which the owner refuses to remove, or has abandoned.

	Question
5 Do owners corporations need powers to deal with goods on the common property in breach of the owners corporation rules that a person who owns the goods has refused to move or has abandoned? If so, what safeguards should there be, and should there be different safeguards for emergency situations or for goods that are a serious obstruction?
We would strongly support a process of :-
· The OC advising the Owner/person to remove the property including a timeline for removal

· Acknowledgement of that advice being received by the offending party (eg Registered mail)

· If no action taken then the power to remove the property to a place of storage for one month (and further notification)
· After this time, if item not collected and compensation received for storage and any other ancillary costs, then to sell the item at auction and after deducting expenses give the balance to the owner.
· If such abandonment causes consequential damage, then the OC should be able to recover all costs against the owner without court action against the owner irrespective of whether this was the default of the tenant
The safeguard is the process. If not adhered to then a VCAT complaint could be lodged by the offending party.

In the case of a serious obstruction or an emergency situation such as petrol leaking from a dumped vehicle which risks injury to life or property then immediate removal is allowable with the proviso that suitable evidence is obtained by the OC (eg. Photos, police attending and witnessing). 



1.4 The common seal of the owners corporation

Currently, section 28 of the Subdivision Act deems every owners corporation to have a common seal.

The Owners Corporations Act sets out various requirements for the common seal, and its use, including requirements for the seal to:

· include the name of the owners corporation, and the subdivision plan number, and

· be affixed to contracts entered into by the owners corporation, and to an owners corporation certificate (a document about the owners corporation that is provided to prospective purchasers).

Before the seal can be used on any document, the owners corporation must pass a resolution to authorise the use of the seal on that document. The affixing of the seal must be witnessed by at least two separate lot owners, who must:

· sign (as having witnessed the sealing)

· print their full name and address, and

· state that they are a lot owner.

However, to assist in the efficient provision of owners corporation certificates, the registered manager or chairperson of the owners corporation may witness the sealing on an owners corporation certificate.

Issues
An issue has been raised about whether the requirements to have, and to use, a common seal on contracts and owners corporation certificates are outdated, noting that companies have not been required by the Corporations Act 2001 for some time to have a common seal.

Companies may execute a contract if the document is signed by two directors of the company, or a director and the company secretary.

	Question
6 Do the requirements for a common seal still serve a useful and legitimate purpose? If not, who should be able to sign contracts on behalf of the owners’ corporation, after the necessary resolutions and procedural steps have occurred? 

There is no relevance in the seal. Two OC Committee members may sign in any situation where a seal would be needed. This would be binding and must be supported by an appropriate recorded minute at the next (or even prior) OC Committee meeting.




2 Financial management of owners corporations
Part 3 of the Owners Corporations Act covers deals with financial management and provides for:

· the powers of owners corporations to levy and recover fees and charges, to borrow and invest, and to require lot owners to carry out works on their lots

· the liability of lot owners for fees and charges, and

· the obligations of owners corporations regarding accounts and audits, maintenance plans and funds, repair and maintenance of the common property and services, changes to common property, and insurance.

2.1 Levying of fees and charges – the ‘benefit principle’

An owners corporation can only levy annual fees (covering general administration, maintenance and repairs, and other recurrent obligations of the owners corporation) on the basis of ‘lot liability’.

Lot liability is specified on the plan of subdivision, and sets out the proportion of general and administrative expenses to be paid by the owner of the lot. Often, but not necessarily, the lot liability is proportionate to the size or value of a lot, relative to the other lots.

The levying of fees on the basis of lot liability is generally considered to be administratively convenient, and easy to determine.
However, this general rule does not apply to the levying of special fees and charges under sections 24(2A), 28(3), 49 and 53 of the Act, where the repairs, maintenance or other works are undertaken for the benefit of one or some, but not all of the lots. In these circumstances, lot owners may be levied according to the principle that lot owners who benefit more should pay more (‘the benefit principle’).

The Act does not specify how owners corporations should work out the amount to be paid by each lot owner under the benefit principle. However, VCAT has recently provided some guidance on how to apply the benefit principle (see Mashane Pty Ltd v Owners Corporation RN328577 [2013] VCAT 118).

VCAT noted that:
· the assessment is ‘a matter of judgement, not science’ and need only be ‘within a range of what would be reasonable’, and

· an owners corporation could apply the benefit principle, and still end up with a fee or charge that is effectively based on lot liability where:
· a lot owner benefits more, but this is offset by their larger annual fees, or

· work on one lot directly benefits the owner of that lot, but the other lots also benefit indirectly (for example, through enhancements to the value of the building, or reduced possibility of legal actions against the owners corporation).

Issues
It has been suggested that despite the guidance provided by VCAT about how to apply the ‘benefit principle’ (i.e. who benefits more, should pay more) for special fees and charges, the lack of guidance in the Owners Corporations Act creates a level of uncertainty for owners corporations and lot owners.
	Discussion prompts
Owners corporations can face a range of different circumstances when determining who should pay for special levies and charges, for example:

· Owners Corporation A incurs costs as a result of water leaking from an unsealed shower inside a lot, which damages common property (the area between the floor of that lot, and the ceiling of the lot beneath it). The owners corporation seeks to raise a special levy to share the costs of fixing and cleaning that damage among all owners (according to lot liability), because this is easy to calculate, and less burdensome for any one owner. However, some lot owners suggest that the costs should be split between the two lot owners who benefit from the work done. However, the two owners are unhappy about this suggestion, and if the costs must be split between them, the owner of the lower lot cannot see why they should have to pay as much as the owner who has the leaky shower.
· Owners Corporation B has an old tree on the common property that an arborist says will fall sooner or later, perhaps onto the fence with the neighbouring (and entirely separate) property, but most likely onto A’s lot. Some lot owners want a special levy requiring A to pay most of the cost of removing the tree, noting that that most of them have larger lot liability and contribute more in annual fees already. Lot owner A notes that the tree is everyone’s responsibility, and that everyone benefits from the reduced likelihood of legal action (and more expensive insurance), if someone is hurt or the neighbour’s property is damaged. Lot owner A also notes that while the owners of larger lots pay more in annual fees, they chose to buy those larger lots, which (in any case) absorb more of the owners corporation’s overall expenses, and services.


	Question
Considering the range of circumstances that owners corporations may have, and without limiting yourself to the prompts above:

7 What are your views about the operation of the benefit principle? What is the experience of your owners corporation in applying the benefit principle?

Where liability can be directly attributed to an Owner, such as poor installation, faulty electrical works or an uncontrolled pet urinating within the common property then the benefit principle should apply. Negligence, poor maintenance or other uncaring actions by an Owner should not be paid for by the OC. Those who have been harmed should be compensated by the perpetrator.  Every apartment should be required to have insurance for the very contingency described. 
If the liability rests with an OC common property failure (eg. OC pipe work is ruptured) then everyone has a responsibility to pay. This payment to be calculated on a lot liability basis
 If a call for capital is required then there will have to be a special resolution. 
In the case of it being the owner’s liability then the rectification of all damage and the consequences reside with that owner. If the owner refuses to pay then the OC may then take steps for repairing the common property damage and set in motion a recovery mechanism for any expense which can end with selling the apartment if necessary.

The OC should be able to override the benefit principal if they believe that the Owner has not been negligent or acted improperly. For example, if a brand new washing machine has a catastrophic leak causing the damage then the OC could choose to bear the cost of the repairs if the circumstances warranted (totally accidental, act of god, financial hardship on owner). Instances of invoking the benefit principle or overriding it need to be minuted. 
The argument about the tree is well described and Lot Owner A’s answer is clear and correct. The OC pays to take down the tree which is dangerous in a common area irrespective of who benefits or loses. The OC has an overriding responsibility to avoid damage to life and property. 
Ambiguity about situations could be minimised or eliminated by including some case studies in the new regulations.


2.2 Late payment of fees and charges

Section 29 of the Owners Corporations Act allows owners corporations to impose penalty interest on late payments of fees or charges, if authorised by a resolution at a general meeting.

Section 31 sets out the process for serving a fee notice, including that the fee notice must have details of the dispute resolution process that applies under the owners corporation’s rules in respect of disputed fees and charges. Section 32 sets out the process for serving a final fee notice, which must be complied with before proceeding to VCAT or a court.

Issues

Where a lot owner is late with their payment, the Act does not currently allow owners corporations to:

· charge that lot owner any additional fee to cover the administration and other costs of collecting arrears, or to make rules to require such a lot owner to pay such costs, or

· recover from that lot owner the difference between the costs awarded against them by VCAT or the court, and the actual costs of undertaking debt recovery proceedings. The usual outcome at court is for the losing party to pay the winning party’s costs, according to the court’s scale of costs (which covers some, but not all, the costs). At VCAT, parties will usually pay their own litigation costs, although VCAT has discretion to order the losing party to pay the winning party’s costs.

This means that owners corporation must either recoup unrecovered costs through a special levy on lot owners based on lot liability, or absorb them.

Another issue is that the Act requires the owners corporation to have a dispute resolution process, but does not specify that the process should be completed before the owners corporation can commence a debt recovery matter at VCAT or court.

	Discussion prompts
Owners corporations may need to recover late costs in a range of circumstances, for example:

· Owners Corporation A is trying to generate enough funds for maintenance work, but has two lot owners who are late in paying their annual fees. One of these owners experiences financial hardship, has limited English, and is too embarrassed to discuss their circumstances. The other owner disputes the fee, but the owners corporation says that the owner is using the internal dispute resolution to re-open old grievances about the common property, which had been dealt with in a previous dispute resolution process. The owners corporation eventually takes the lot owners to VCAT and wins the case, with VCAT ordering the lot owners to pay the costs of the VCAT action, but not the pre-VCAT legal costs. Some of the owners who pay on time feel that only the defaulting owners should pay these costs.
· Owners Corporation B has a number of lot owners who are consistently late in paying fees, and are difficult to contact. Under the contract between the owners corporation and its manager, the manager can recover administration costs for the time spent in contacting owners in arrears, and negotiating payment. These costs are not (and currently cannot be) passed on to the defaulting owners. Some of the lot owners (who pay on time) are unhappy because this ‘wastes’ owners corporation funds that could be spent elsewhere. However, this owners corporation is already authorised to impose penalty interest on late fees, and some of the other owners who pay on time would be concerned by any ‘intrusive’ and ‘excessive’ powers allowing owners corporations to ‘fine’ people.


	Questions
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

8 Should an owners corporations be able to recover debt collection costs from defaulting lot owners where a matter does not proceed to a VCAT or court application, or for any costs incurred before an application is made?

Yes. The costs of recovery should be passed onto the owner and through a registered debt collector or the Building Manager. The costs must be fair and reasonable and able to be substantiated.

Failure to pay due to circumstances (eg. Financial hardship) should not be a consideration for the OC. Collective housing brings with it an obligation for on time payment. A short fall in revenues is not the responsibility of other Owners.

None of this, however, precludes an act of charity by the OC but this should only be granted if the reserve funds can allow for this, that there is a formal loan agreement and a time line for repayment. The recipient needs to be informed that there is risk that at an annual meeting a special resolution might demand payment and non-payment may eventuate in “sell up” consequences.

9 If your owners corporation has won a debt recovery action at VCAT or a court, what was your experience in getting a costs order against the lot owner?

10 We have no experience but to avoid vexatious litigation we would recommend that if someone initiates action and loses it should be an automatic judgement for costs by VCAT limited to some percentage of actual costs
11 Should owners’ corporations be able to apply a discount for the timely payment of fees or charges?

No. All payments need to be timely and there should be penalties for not paying on time.
However, the OC should be able to offer a discount for early payment (eg. Annual payment in full) if that made administrative or financial sense.

12 Should the internal dispute resolution process be completed before an owners corporation can send a final fee notice, or proceed to VCAT or a court?

No. Things such as payments are agreed at the annual meeting or special resolution. It is a contracted responsibility as an owner that fees will be paid in a timely manner.

13 Are there any other issues relating to payment of fees or charges?




2.3 Charges for services provided by owners corporations
The Owners Corporations Act does not regulate the fees and charges for the provision of any goods or services by owners corporations to their members or to residents.

By way of contrast, under section 56 of the Residential Tenancies Act 1997 (Residential Tenancies Act):

· the landlord of separately-metered rented premises cannot seek payment or reimbursement for a cost or charge that is more than the amount that the relevant supplier of the utility would have charged the tenant, and

· if the relevant supplier of the utility has issued an account to the landlord, the landlord cannot recover from the tenant an amount which includes any amount that could have been claimed as a concession or rebate by or on behalf of the tenant from the relevant supplier of the utility.

Issues

Some owners corporations arrange for embedded utility networks in their buildings to enable them to supply utility services and to charge residents accordingly. The Owners Corporations Act does not require, for example, that any such charges be reasonable, or not excessive.

It has been suggested that charges for utility services provided by the owners corporation should be controlled or limited in a similar way to the Residential Tenancies Act.

	Question
14 What is your experience with the fees or charges for goods or services provided by owners corporations to lot owners? For utility charges passed by the owners corporation, should recovery be linked to the actual amount charged?

We support the proposal that the owner’s corporation should have any “pass through” charges controlled or limited in a similar way to the Residential Tenancies Act. However, if there is an administrative overhead then that charge must be at a commercial rate, fair and reasonable and again passed on at cost.



3 Maintenance
Part 3 of the Owners Corporations Act deals with maintenance plans and maintenance funds. While the provisions are not mandatory for all owners corporations, they are mandatory for ‘prescribed owners corporations’.

3.1  ‘Prescribed owners corporations’

A ‘prescribed owners corporation’ is one that levies annual fees of more than $200,000 a year, or has more than 100 lots. Strata Community Australia (Vic) (SCAV) estimates that the current definition captures about 27% of all lots in owners corporations in Victoria or 1.2% of all owners corporations.

As well as requirements to have a maintenance plan, and to establish a maintenance fund to implement an approved maintenance plan, prescribed owners corporations must:

· prepare financial statements in accordance with prescribed standards (section 34(2))

· have those statements audited (section 35(2)), and

· obtain at least 5-yearly valuations of the buildings they are required to insure (section 65).

By making some requirements mandatory for ‘prescribed owners corporations’, but not for all owners corporations, the Owners Corporations Act seeks to create a balance between:

· giving owners corporations a high degree of self-management and flexibility, and

· protecting lot owners (and future lot owners, in particular) of large or multi-storey buildings, where the consequences of previous neglect or unforeseen events may be disastrous.

Issues
It has been suggested that the current definition of prescribed owners corporation does not sufficiently capture the full range of large and multi-storey buildings that should be subject to additional obligations to make them engage in future maintenance planning.

	Question

15 Is there a continuing need to differentiate between smaller and larger owners corporations? If yes, what characteristics should an owners corporation possess in order to trigger additional financial and maintenance planning obligations as a prescribed owners corporation? 

There should be no differentiation. All OCs need to have an imposed minimum maintenance fund and to establish a maintenance plan to utilise the fund. Every strata plan would need maintenance over its life (painting, gardening, modernisation etc) and it seems unfair that maintenance could be avoided for years with the potential for owners to buy into the property at a later date and then have to pay for years of neglect. The OC should be accumulating funds for the eventual maintenance even if the funds are not used in any one year. 
For larger strata plans, the buildings need to have a useful life schedule and maintenance schedule which regularly assesses whether there ought to be repairs or replacements. Replacement will mean conforming to current building and occupancy standards. This is not appreciated by many OCs and their focus is on simply maintaining the status quo as opposed to improving amenity and functionality which in turn maintains value.

All buildings with mechanical services must have proper planned infrastructure maintenance including but not limited to lifts, air conditioning (legionella issues) fire safety, hot water, air ventilation (quality assessment) and plumbing systems.
There must be journals documenting all breakages and repairs and the costs involved so informed assessment can be made about repair versus replacement.

Issues such as wireless routers and internet connections require policies. The idea that everyone can create their own arrangements is not appropriate where they often impact on others. There must be controls on cabling performed by service providers to maintain appropriate aesthetic standards.
There are percentage amounts regarding maintenance levies which are recommended by Quantity Surveyors. Based on these there should be legislated minimum budgets so OC’s don’t need to go to AGMs to seek funds each year. They should also be available as a guide to OCs to enable forward planning. 


3.2 Maintenance plans and maintenance funds

Section 36 of the Owners Corporations Act requires ‘prescribed owners corporations’ to prepare a maintenance plan in relation to the major capital items (including lifts, and air conditioning and heating plants) that are expected to require repair and replacement within the next 10 years.

Section 38 states that the maintenance plan does not have any effect until it is approved by the owners corporation, but there is no set time by which this must be done.

Where such a plan has been approved, section 40 requires the owners corporation to establish a maintenance fund for the purposes of implementing the plan. Under section 43, certain moneys are permitted to be paid into the fund, such as any part of the annual fees designated for maintenance.

Issues

Given that the neglect of a building can have serious financial and personal consequences for the residents, issues have been raised about whether maintenance plans should be mandatory for all owners corporations (not only prescribed owners corporations), as is the case under legislation in New South Wales and Queensland.

It has been suggested that smaller owners corporations should also be planning for maintenance particularly in older properties, and that many of these owners corporations are not doing so.

It has also been noted that although prescribed owners corporations are obliged to draft a maintenance plan, the Act does not require the plan to be effectively implemented. This is because, the obligation to establish a maintenance fund is only triggered once the maintenance plan is approved by the owners corporation. Even where a fund is established, there is no obligation to direct any money into the fund.

	Questions
16 What are your views on the adequacy of planning for maintenance that is currently undertaken by owners corporations? In your experience, are owners corporations turning their minds to the future maintenance needs and setting aside adequate funds?

There is a serious under collection of maintenance funds in new high rise. There is no warranty owing to the legislative loop hole allowing the developer to exit on completion and liquidate the stripped out company just to avoid this. This will create a massive crisis in Melbourne and needs immediate change as outlined previously.

17 Should maintenance plans be mandatory for all owners corporations, or should there be a distinction between smaller and larger owners corporations in relation to maintenance planning and funds? If yes, where do you see the distinction being drawn?

As mentioned above all OC’s should have an imposed minimum maintenance budget. Maintenance is maintenance whether small or large and it needs provision. There is no distinction. 

We have knowledge of one small OC where there was a reluctance to put money in poorly performing secure accounts and capital calls were regularly used to fund significant repairs. This involved only 10 apartments each of more than $1m in value. Even in this environment there were late payers and deferrers. This situation should not occur and payment by Owners into a maintenance fund should be mandatory.
18 What procedures should be in place to ensure owners corporations implement maintenance plans and the associated funding requirements? 
The legislation should mandate that the OC have a fund and an implementation plan. It should be the responsibility of the OC and its officers to execute the plan. It would perhaps make them vulnerable for damages were someone to fall down the lift shaft or the like. But if all reasonable steps are made and documented with appropriate insurance cover then there is no issue of unfunded liability.
There is no reason why VCAT should not provide appropriate insurance cover for
 OCs and have a competitive premium paid to them.

The Act should be supported by proforma documents and worked examples allowing the OC to build a maintenance plan and budget. Eg Quantity surveys/builders guidelines for repair and replacement timelines and costs for the most common items such as lifts, lobbies, air ventilation, pools, gyms etc



3.3 Payments from the maintenance fund
Section 41 of the Owners Corporation Act states that the maintenance fund must be used to implement the maintenance plan, and section 43 says that payments out of the fund for this purpose are to be authorised by an ordinary resolution. Section 44 of the Act says that money may also be paid out of the maintenance fund for other works by special resolution.

The Supreme Court has interpreted section 44 to indicate that, in most circumstances, there must be some genuine connection between the works that are subject to the special resolution, and the works foreshadowed in the maintenance plan (see Mashane P/L v Owners Corporation RN 328577 [2013] VSC 417). However, the works that are the subject of a special resolution need not be strictly in accordance with the maintenance plan.
Issues
There is a lack of clarity about the purposes for which payments can be made from the maintenance fund by a special resolution under section 44.

Further, there is a lack of clarity about whether funds for implementing the maintenance plan must come only from the maintenance fund or whether they can also come from a special levy.

	Questions
19 Should there be capacity for money to be paid out of maintenance funds for unplanned works and if yes, in what circumstances should this be allowed?

If there is an emergency situation affecting the liveability of the complex such as hot water tanks failing then it should be automatically approved.

Equally, for proactive improvements, if there is a genuine connection between the unplanned works and the maintenance plan then it should be permitted. This should apply even if it goes beyond just a simple repair and restore option. Eg. Rather than continue to maintain a “drought intolerant” garden there is a more expensive alternative to entirely replace the garden with permanent shaded (pergolas) areas and a drought tolerant garden then this should be allowed
The maintenance plan should never override urgent appropriate maintenance which if not performed will result in contingent damage to common property and loss of amenity for residents. This plan adherence induces conservative less appropriate maintenance with OCs deciding to repair rather than replace because the replacement cost is greater. This ignores the fact  that it is going to be amortised over say 20 years. It is this lack of an accounting overlay which invalidates the rigidness of this approach.

One can see that some might disagree that the new pool should have a covered sitting area with new furniture because of the increased cost. Using this argument about the maintenance schedule would see this open to challenge. However, if there is a special resolution and it is passed after appropriate costings and information then even if there are some who are disaffected they are stuck with it because those are the rules under which the property was bought. If there is a proven case of reduced amenity, e g the apartment is now always in shade then there is cause for review. The over riding principle must be to avoid reduction in amenity through increased noise, compromised access etc.
20 Should funds for implementing the maintenance plan come only from the maintenance fund?

Yes, only from the maintenance account but this does not preclude a capital call for unexpected items. 

There is insurance cover for legal costs in the event of an item covered under the Third party liability. The idea that legal costs would not be covered in this action is unlikely. There should be a directive to ensure all OCs cover such legal costs in their policy.




3.4 Contingency funds

Unplanned maintenance or repair costs are not the only unforeseen costs for owners corporations; for example, legal bills can arise from unforeseen litigation involving the owners corporation.

The Owners Corporations Act does not require owners corporations to set aside any moneys for such contingencies.

Issues

Issues have been raised about whether it is desirable and feasible for owners corporations to have contingency funds. It has been suggested that the need for contingency funds is ‘most keenly felt’ in owners corporations that:

· are smaller and newer, and have not established a ‘workable and realistic account balance’

· have ongoing problems with owners being in arrears with their fee payments, resulting in accounts with ‘zero or extremely low balances’, and

· where some or all the owners place ‘extreme pressure’ on managers and other owners to ‘slash budgets to an unrealistically low level’.

	Discussion prompts
Owners corporations may find themselves facing unexpected fees in a range of circumstances, for example:

· Owners Corporation A is sued by a visitor who has been injured on the common property. The owners corporation tries to impose a special levy to pay for legal fees associated with the claim, to avoid borrowing money and paying interest. However, the special levy is blocked by some owners, who have not budgeted for any additional levy this quarter. The owners corporation is now running out of time to seek a loan before the legal bills are due to avoid paying interest on the overdue bills.
· Owners Corporation B is a small and new owners corporation with a few units. It wants to keep fees low because there is not much common property. The owners do not object to any simple means to deal with future unexpected bills, but are concerned about doing anything ‘too complex’ and ‘burdensome’. 


	Question
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

21 What are your views about contingency funds, including:

· whether contingency funds are necessary
Contingency funds are absolutely necessary as no forecasting is perfect 

Calls for capital come without notice but people can plan for the eventuality.

Allowing the body corporate to borrow up to say 30% of the maintenance contribution paid over say 2 years might be considered. Such monies to be held in a special account and used for no other purpose.

· what type of owners corporations should have them, and
All OCs
· how they should be funded, the purposes that the funds can be used for, and how such purposes should be determined?
If maintenance budgets were to be legislated then a “contingency budget” legislated at, say, 5% of the overall maintenance budget should be associated with it. 
Whilst the maintenance budget should be only utilised for maintenance items the contingency budget could be utilised for “broader unexpected items” such as legal bills, purchase of an adjoining laneway to improve amenity etc.
The purposes they should be used for are:-

Non discretionary  - where the money has to be spent to avoid further costs, fees, fines, avoid loss of amenity, avoid a dangerous situation evolving. If the OC can demonstrate these then the money should be immediately available without further permission from the Owners.

Discretionary  - where the money spent significantly improves the amenity, safety or value of the common property etc but the status quo is acceptable then the OC would need a special resolution.  Eg. An adjoining laneway owned by the council is put up for sale. The OC could elect to purchase it to significantly improve access to their property but it is not essential.



3.5 Repairs and alterations to common property and services
The Owners Corporations Act requires owners corporations to repair and maintain:

· the common property and the goods, fixtures, fittings and services related to the common property (section 46), and
· a service in, or relating to, a lot that is for the benefit of more than one lot and the common property (section 47).
Except in certain circumstances, section 52 of the Owners Corporations Act requires a special resolution before an owners corporation can make significant alterations to the common property, unless there are reasonable grounds to believe an immediate alteration is necessary to ensure safety, or prevent significant loss or damage.

However, the Act does not expressly require a special resolution to authorise a lot owner to alter the common property. Nor is there any express requirement for lot owners to obtain the owners corporation’s consent to alter the common property, whether significant or otherwise.

Where work done by or on behalf of a lot owner or occupier damages common property, the owners corporation can seek to recover its loss through taking the owner or occupier to VCAT. VCAT has general and discretionary powers to order that a party to do, or refrain from doing something, and to make an order for the payment of money.

Issues

Currently, the Act does not specifically deal with how lot owners can gain consent to make alterations to common property (for example, whether a special resolution is required), or alter common property in emergency circumstances, or where the owners corporation has not attended to an issue in a timely manner.

By way of contrast, under the Residential Tenancies Act 1997, there is a regime for tenants to:

·  undertake urgent repairs on the rented premises or seek an order from VCAT requiring the urgent repairs to the done by the landlord, or

· apply to VCAT for an order requiring the landlord to carry out non-urgent repairs.

Further, if any works or activities undertaken by a lot owner or occupier damage the common property, there is no specific provision for owners corporations to seek rectification or compensation from the lot owner or occupier.

The New South Wales legislation, on the other hand, specifically empowers its tribunal to order the owner or occupier to:

·  undertake specified works to repair the damage, or

· compensate the owners corporation for the damage or cost of repairs, and any associated costs (such as insurance and legal costs).

It has also been suggested that owners corporations should be able to impose extraordinary fees on lot owners to cover any damage to the common property by a lot owner or occupier.

	Discussion prompts
Lot owners may wish to seek repairs or alterations to common property and services in a range of circumstances, for example:

· Owners Corporation A has a balcony that needs retiling. The owner of the lot that has access to the balcony has waited for months for the owners corporation to call a meeting to discuss his request. The owner wants to hire someone to do the work and seek reimbursement from the owners corporation. The committee acknowledges that it has been difficult to organise meetings and votes lately, but is concerned by a growing trend of works done without permission, including ‘DIY’ jobs that, if not done well, could damage or devalue the common property. Sometimes, the owners have not even realised that they were doing work on common property.
· Owners Corporation B has a burst pipe causing water to flow into a common area and one of the lots. The owner of that lot immediately calls a plumber, and later that day, a cleaner. The owner does not make any enquiries about prices, but believes that the companies called are well-known and reputable. Although the tradespeople expect to be paid on the day, the owner tells them that he is not the customer, so they need to send bills directly to the owners corporation. This causes confusion between the committee, owner and tradespeople about who was meant to pay the tradespeople.


	Questions
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

22 How should urgent and non-urgent repairs to the common property be dealt with where the owners corporation has failed or refused to do them?

If it can be demonstrated that the owners corporation has failed or refused to do the works then the Lot owner should be able make any necessary alterations after appropriate notification to the OC and forward the costs to the OC. A set procedure must be followed.such as:

· Request the OC to undertake the necessary works explaining the rationale. Eg. Water is leaking through my ceiling and when investigated by a plumber it was discovered that the common property plumbing was leaking.

· After a reasonable period of OC inaction the Lot Owner to write to the OC informing them of the intended works (with suitable plans if appropriate).

· Undertake the work keeping invoices, photographs to substantiate correct and complete work without detriment to common property etc
· Submit the invoices and other evidence to the OC requesting recompense. If none received within a reasonable timeframe then the matter to be submitted to VCAT “special purpose tribunal for such matters” for immediate adjudication.
23 What are your views about how to deal with lot owners or occupiers who cause damage to common property, or who want to alter the common property?

Lot Owners who cause damage or want to alter the common property should be held fully liable. The OC should have the full power of the law with minimal impediments to rectify and restore the common property at the Owner’s expense and if necessary fine the Owner as well through the VCAT system proposed earlier in this submission. The OC should also be able to implement measures to ensure that common property is safeguarded or the perpetrators of damage can be identified. For example, CCTV in lifts, lobbies and carparks should be allowed, inspection hatches in lot owners properties can be requested as part of any renovation etc. These types of powers should not be able to be fought at VCAT on spurious privacy grounds.  
24 Are there any other issues relating to repairs to common property or services?

It is our view that no owner should be able make any alterations to the common property structure, replace any part of that structure or alter its appearance in any way without first gaining the approval from the OC. In most circumstances the passage of a “no” vote is the end of the matter. 
All alterations to a lot which impact on the operation, use, access etc of the common property such as plumbing, works, renovations, carpark modifications etc  need to be :-

· Supported by plans approved beforehand by the OC

· Inspected subsequently to confirm they do not adversely impact on the common property

· Require a bond which is returned following successful completion

· Allow the OC to recover any costs incurred for finding and repairing any unauthorised or faulty work

Alterations to the external appearance cannot be granted by VCAT in any circumstances. This is a matter of aesthetics and not legality. It is for the residents to decide.




3.6 Insurance
The insurance requirements for owners corporations are set out in sections 54 to 65 of the Owners Corporations Act. The main requirements are that owners corporations, except those in two-lot subdivisions, must take out:

· reinstatement and replacement insurance for the common property, including the owners corporation’s portion of any shared services, and

· public liability insurance for the common property to a minimum liability of $10 million for any one claim.

Owners corporations in multi-level buildings must take out such insurance for all lots in the plan of subdivision. Additionally, prescribed owners corporations (with more than 100 lots, or levying more than $200,000 in annual fees a year) must obtain a valuation of the buildings they are liable to insure at least every five years.

Officers or committee members of owners corporations have certain duties under section 117 of the Owners Corporations Act, namely, to act honestly and in good faith, to exercise due care and diligence and not to make improper use of their position for gain.

However, under section 118, officers and committee members are not personally liable for a breach of a duty if they acted in good faith; instead, any liability for which an officer or committee member has immunity attaches to the owners corporation.

Issues

Types and level of insurance cover

Various issues have been raised about the type and level of mandatory insurance cover, including:

· whether the minimum level of public liability insurance for the common property ($10 million for any one claim) remains adequate

$10M is probably not sufficient. We recommend $20m or a figure proposed by Consumer Affairs based on historical claims.
· whether valuations of the buildings should continue to be taken every five years, and what type of valuation should occur (for example, whether the first valuation of the building must be a ‘full site valuation’, or whether subsequent valuations can be indexed ‘desk valuations’), and

They should occur every 5 years and be site valuations. Between these they should be indexed. Replacement costs are not predictable out more than 5 years. Desk valuations are usually very under insured values.

· whether owners corporations should take out other types of insurance that are currently voluntary, for example: contents insurance for the common property; insurance for the performance of its functions; and insurance on behalf of its officers and committee members against liability for a breach of their duty to exercise due care and diligence, where the officers or members are personally liable (for example, where the officers or members have not acted in good faith).
Contents insurance should remain optional and be dependant on the type and quality of the contents (gym equipment, conference rooms etc). The OC should be at liberty to choose to insure or not since the contents should already be under the common property maintenance fund and plan.

If more authority is devolved to the OC and the operation of the business is more directorial in character, then Director’s and Officer’s and related other insurances should be mandatory. Some consideration should be given to a system like the MVA where the pooling of risks results in cover at lower cost.

Other issues

Other issues include whether the insurance provisions should take into account:

· situations where lot owners choose to take out their own reinstatement and replacement insurance for their lot or for their interest in the common property, and wish to ‘opt out’ of the policy taken out by the owners corporation, and avoid being levied for the latter

· Insurance for the Lot Owners personal property (whether a building, if applicable, or contents) should always be the Lot Owners responsibility. 
· Insurance for the Common Property is a shared responsibility so should fall solely to the OC. No opting out should be allowed 
· Relying on a Lot owner to have in force and suitable insurance is a recipe for disaster and should never be allowed for common property.

· The OC should also be mandated to be insured for damage that a lot owner may do (either wilfully or by accident) to other apartments and/or any part of the common property. Eg. Damage to a communal garage whilst parking. Having said this, the initial “make right” claim should be directed at the Lot Owner and the insurance only called upon if that avenue fails. 

· lot owners whose use of their lot increases the insurance premium payable by the owners corporation. Currently, such owners cannot be levied a differential amount to cover the increase. However, under the New South Wales legislation, this can be done with the consent of the lot owner; and if the owners corporation believes the lot owner has refused consent unreasonably, it can apply to the tribunal for an order for a differential amount, and

· We believe that the New South Wales legislation should be implemented in Victoria as well.   The underlying principle should be that any extra cost for the OC which is directly attributable to a Lot Owner should be totally borne by that Lot Owner. If there is a registered business and it increases the insurance premium then there should be a loading on those owners.

· We believe that any business operating from a Lot Owner’s property must be advised and approved by the OC.  This includes short term sub-letting such as Airbnb. This requirement must be supported by appropriate legislation and legal process to support the OC rules about short term letting.
· Any business using chemicals, dyes, solvents of any type should not be allowed in complexes with domestic fire rules. 

· Legislation is required to enable an OC to insist on closure of a business due to noise, odour, foot traffic etc. Again the legalistic view of freedom of clear title ownership etc should not override when safety, personal risk, amenity, damage to common property and the “benefit of the majority” are sacrificed.
· situations where a claim on an insurance policy by an owners corporation concerns work done to only one or some lots, or relates to the common property but is attributable to an individual lot owner or occupier, by allowing owners corporations to require the relevant owner or occupier to pay for the excess or increased premium.

· The underlying principle should be that any extra cost for the OC which is directly attributable to a Lot Owner should be totally borne by that Lot Owner. In the above case the Lot Owner should pay the excess. It is not reasonable that the owner pay the increased premium other than in the first year.  Legislation should support the OC to ensure payment is made by the Lot Owner. There would be an incentive on the Lot Owner to remedy the situation to remove the ongoing impost. 

· In the event of a sale on-going liability needs to be transferred in the sale agreement and agreed by the new owner or the OC comes to an agreed settlement.

	Questions
25 What are your views about the type and level of insurance cover that should be required?

Insurance for the Lot Owners personal property (whether building, if applicable, or contents) should always be the Lot Owners responsibility. 

Insurance for the Common Property should be the sole responsibility of the OC. No opting out should be allowed as all Owners have a shared responsibility to maintain and protect the common property. The level of buildings insurance should be determined by independent valuation every 5 years (indexed in other years). The requirement for and level of contents insurance should be at the discretion of the OC and balanced against whether the contents are covered under the OC maintenance plan. 
Other insurance types should be at the discretion of the OC but perhaps some guidelines should be made available to help determine the need.

26 Should lot owners be able to ‘opt out’ of the insurance policy taken out by the owners corporation when they take out their own insurance (and not, therefore, pay their portion of the owners corporation’s policy)?

Never. You can’t rely on an Owner having the correct or sufficient insurance. Unsure of when insurance would overlap and would generally not expect it to.

27 What are your views about lot owners’ responsibilities where their actions (or inactions) result in increased insurance premiums or excesses payable by the owners corporation?

The offending Lot Owner is totally responsible for the increase and should be made to pay any incremental increase until the situation is rectified. The amount should be shown on the Lot Owner’s fees as a separate amount and declared via the OC statement to any prospective buyer of the property.


4 Meetings and decisions of owners corporations

Part 4 of the Owners Corporations Act covers sets out:

· the obligations of the initial owner/developer

· the processes for convening and conducting annual and special meetings of the owners corporation

· voting requirements at meetings and by ballot, including proxies and powers of attorney

· the requirements for passing resolutions of the owners corporation, and

· that the officers of an owners corporation are the chairperson and secretary.

4.1 Developers’ obligations
The Act imposes duties on developers to:

· act honestly and in good faith and with due care and diligence in the interests of the owners corporation, and

· take all reasonable steps to enforce any domestic building contract.

These obligations apply for a 5-year period from the date of the registration of the plan of division, and only where developers own a majority of the lots. After the 5-year period, such developers are free to vote according to their own interests, like any other lot owner.

Different approaches are taken in other states, for example:

· under Queensland legislation, the initial owner/developer is bound by certain duties when they engage an owners corporation manager, for as long as they control the voting in any way (‘the control period’), and

· under New South Wales legislation, an owners corporation manager must disclose, before their appointment, any connection with the original owner/developer, and any direct or indirect pecuniary interest in the owners corporation. Developers, and persons connected with them, cannot be appointed as manager until 10 years after the registration of the strata scheme. Further, a developer with more than two-thirds of the voting entitlement may only appoint a (non-connected) manager until the holding of the first annual general meeting.
Issues

Timeframe for the developers’ duties

The duties (including duties to act in good faith and with care and due diligence) are intended to apply in the initial period, when developers essentially control the owners corporation. Accordingly, they apply in the first 5 years, and where the developer owns the majority of lots.

However, a developer may not necessarily sell the majority of lots within 5 years, and even if they do, they may still have control of an owners corporation and the contracts it enters into, by retaining lot(s) to which the developer has allocated the majority of lot entitlement (which governs voting entitlement).

Nature and scope of developers’ duties

Developers’ duties are owed to the current members of the owners corporation (which may, in the early stages, comprise solely the developer, or the developer and only a few other owners). In contrast, under Queensland legislation, a developer who in any way controls the voting must consider the interests of future members of the owners corporation, and ensure that the management contract terms are appropriate for the development.

Additionally, the obligation in Victoria for developers to take all reasonable steps to enforce a domestic building contract does not prevent them from voting on matters relating to building defects and their rectification. The New South Wales legislation prohibits developers from voting on such matters.

Other issues

It has been queried whether a developer should, together with the other documents they are required to present at the first meeting of an owners corporation, provide a copy of the occupancy certificate (issued by a building surveyors, and indicating that the building is suitable for occupation).

	Discussion prompts
A developer may retain control of owners corporations in a range of circumstances, for example:

· Owners Corporation A has a developer of a new and relatively upmarket building. While most of the lots are still unsold, the developer appoints a manager that is its subsidiary. The developer does not always explain that the manager is a subsidiary but advises owners, and future purchasers, that it is confident that the two firms have a good working relationship, and that the manager will execute the developer’s ‘vision’, so that no owners, or future owners, will miss out on the promised lifestyle.

· Owners Corporation B has a developer who has sold most of the lots, but more than 5 years later, still has the greatest voting power. The management contract is up for renewal, and the developer and (a non-associated) manager agree that, in return for the manager’s appointment, the developer will be paid a share of the management fees. The arrangement is fully disclosed to the other owners before the appointment. Some owners are nevertheless upset that they ‘did not have any real choice’, while others do not really mind as long as their new manager does not perform poorly.


	Questions
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

28 What are your views about the appropriate obligations for developers who control owners corporations, including the:

· obligations concerning any contracts they cause the owners corporation to enter into

Any contracts entered into with a third party must be “arms length” from the developer. If the Owners feel that there is some collusion going on then there should be a process where they can force a transparent tendering process to be undertaken

The developer should be constrained not to ever have more than 40% of the votes irrespective of the number of units it is holding. Neither should they be granted special dispensation to continue to conduct business from the unit building

· interests they must consider, and whether there are any matters they should be prohibited from voting upon, and

The long term interests of the Owners should be paramount even early on when the developer may still retain ownership of a large proportion of units. It is too easy for the developer to run roughshod over the Owners in the early stage. Perhaps when selling of the units has commenced 50% of the developer’s voting rights are forfeited to an “independent person” say a VCAT member. Under this model the VCAT member and other owners would always have a majority. The VCAT member would also be impartial so the developer may sometimes have their wishes implemented if deemed in the best interests of the owners in the longer term. 

· duration of their obligations?

Unsure but suggest that the obligations should be enforced until say, 90% of the units are sold. Note - the sales need to be to genuine 3rd party buyers independent of the developer. Selling the bulk of the units into a subsidiary or sham company to avoid the obligations should be prohibited and policed.
General Comment - It is unusual in current times for developers to have enough units to influence the voting. Nothing stops the developer from rolling the developing entity into another company along with any unsold stock. He is now insulated from defects etc. the current contracts are very prejudicial to owners. For example, the apartment size can be changed by 10% without recourse, the developer has the final word on standards, and finish can be changed at the developer’s discretion etc. These contracts are so one sided that one lawyer said to me that if I bought he would not act for me.  It has all been far too generous to developers. The events as they unfold at Lacrosse will bring the foolishness of current legislation into sharp relief
29 What other changes should be made to developers’ obligations?

See previous commentary. The directors of the development company must remain personally liable for any breaches of the law and provide a warranty which is enforceable. The building surveying process is deeply flawed by apparent corruption but the Government seems very unwilling to address these matters.




4.2 Voting and proxies

The Owners Corporations Act acknowledges problems with voter apathy and absentee voters by allowing lot owners to authorise a person to act as their proxy to vote for them or to represent them on the owners corporation committee. However, the Act prohibits a person requiring or demanding that a lot owner give a proxy or power of attorney to someone.

In relation to the owners corporation committee:

· a lot owner can appoint a proxy to stand for election to the committee, or to be co-opted to assist the committee, and

· an existing committee member can appoint a proxy to continue to represent them on the committee. However, the owners corporation may make a rule requiring a majority of the committee to consent to any such proxy having a vote at a committee (with such consent not to be unreasonably withheld).

Section 98 of the Act provides for the election of a chairperson of the owners corporation. That chairperson may, under section 93, have a second or casting vote where the votes are tied.

Issues

‘Proxy farming’

It has been suggested that there should be limitations on the practice of ‘proxy farming’. This occurs when some lot owners or owners corporation managers seek to be authorised as a proxy for as many owners as possible, particularly absentee owners. These proxy-holders can accumulate significant voting power.

Chairperson’s voting rights

The Act does not require the chairperson to refrain from voting in their own right, or to vote impartially (when voting in their own right, or when exercising a casting vote).

Restrictions on a lot owner’s voting rights

The Act does not specifically address the situation where contractual terms attempt to limit the voting rights of a lot owner, such as terms contained in a sale of contract between a developer and the owner.

Additionally, issues have been raised about whether owners with unpaid fees (who are not allowed to vote) should be able to act as a proxy for another lot owner.

	Questions
30 What is your experience of voting and the use of proxies within an owners corporation?

Use of proxies appears to work and is necessary when individuals are overseas, aged, temporarily ill etc. In our experience proxies are not farmed but handed out to various other owners providing a balance of views.
31 Should there be restrictions placed on the appointment of proxies, and if yes, in what circumstances?

No restrictions for voting but the following for committee membership:-

· Proxies need to be current owners residing in the complex

· Proxies should have a limited tenure such as restricted to a certain number of meetings or period of time (eg. 25% of  year)

The above restrictions could be waived if the remainder of the committee agree (due to special circumstances)

32 What are your views about the adequacy of the provisions that set out the Chairperson’s voting rights?

Comfortable
33 Should a contract of sale be able to limit the voting rights of lot owners?

No. Voting rights should be based on Lot value/Lot fees. That is, if your property is determined to be 5 times more valuable than the norm (based on size, location, aspect etc and shown on the Lot entitlement on the plan of subdivision as such) then your annual fees and voting rights should be commensurate. Note – Lot entitlements need to be independently assessed and approved at the time of subdivision to avoid “rigging” leading to voting rights being out of balance with the actual ownership.


4.3 Resolutions
The Owners Corporation Act provides for certain decisions to be made by ordinary, special or unanimous resolution. To pass each resolution, a certain threshold of support must be reached, as shown in Table 2 below.

Depending on the circumstances, the vote may be on a ‘one vote per lot’ basis, or based on ‘lot entitlement’. Lot entitlement for each lot is shown on the plan of subdivision, and indicates the relative weight or proportion of the voting power to be held by the owner of that lot.

Where the threshold for a special resolution has not been met, but more than 50% of the total votes are in favour, and no more than 25% of the total votes are against the special resolution, section 97 deems such a resolution to be an interim special resolution.

Notice of the interim special resolution must be provided to all lot owners within 14 days of the relevant meeting or close of the ballot. At the end of 29 days, the interim resolution becomes a special resolution, unless lot owners who hold more than 25% of the total votes for all lots petition the owners corporation secretary against the resolution.

Table 2: Voting requirements to pass resolutions

	Voting method
	Ordinary resolution
	Special resolution
	Unanimous resolution

	Meeting, where the vote is undertaken by a show of hands, on a ‘one vote per lot’ basis
	Simple majority of votes cast at the meeting


	75% of total lots, not merely the lots represented at the meeting 
	100% of total lots, not merely the lots represented at the meeting

	Meeting, where a lot owner has requested a poll (written vote)
	Simple majority of total lot entitlements
	75% of total lot entitlements
	100% of total lot entitlements

	Ballot (votes outside of a meeting, using ballot forms)
	Simple majority of votes returned, on a ‘one vote per lot’ basis, provided that the total votes returned represent at least 50% of the total lots, or 50% of total lot entitlements
	75% of total lot entitlements
	100% of total lot entitlements


Issues

A special resolution (75% support) is required for decisions such as leasing common property, or borrowing more than the current amount of annual fees. An unanimous resolution (100% support) is required for decisions that significantly alter property rights, such as to:

· sell any part of the common property

· alter lot liability or lot entitlement, or

· wind up the owners corporation (note that the voting threshold for this matter is dealt with as a separate issue in section 13 of this paper).

Nevertheless, in recognition of issues relating to apathetic and/or absentee voters, the Act allows for an interim special resolution. However, there is no corresponding process for an interim unanimous resolution where, for example:

· at least 75% of the total votes for all lots are in favour of the unanimous resolution, and

· no votes against the unanimous resolution.

	Questions
34 What has been your experience of voting within an owners corporation?

AGMs just barely reach the minimum for a quorum. So voting is not representative and special resolutions generally drop into interim special resolutions.

35 What are your views about the appropriateness of the voting thresholds for ordinary, special and unanimous resolutions, and arrangements for interim resolutions?

This is a two edged sword. Getting some of these thresholds needs to be hard (eg. Selling common property) so you want all the Lot Owners involved. On the other hand apathy often prevents getting a result. Just relying on those that attend a meeting (with their own barrows to push) can lead to bad outcomes. Perhaps a “fallback” mechanism can be employed by the OC to elicit a result if they have previously been unsuccessful at a meeting due to apathy/lack of attendance.

 For example.

· OC sends a voting form and associated explanatory material to every Owner. The mail is registered so receipt is assured. Failure to return the voting sheet means either (a) the vote is given to the Chairman to direct or (b) the vote is excluded from the count.
· Votes are collected after the due date and counted. Whatever number has been returned now becomes 100%. Then the thresholds currently in use are applied .to determine a result.

· The outcome is notified to all Owners who have, say, one month to object. Objection can only be related to the conduct of the ballot not the outcome. They need to be proving that people were not suitably informed or some other irregularity has occurred.


4.4 Meetings

The Owners Corporations Act specifies the persons who may convene annual general meetings and special general meetings (which fall between annual general meetings), as shown in Table 3 below. In doing so, it distinguishes between elected officials (the secretary and chairperson), the manager, and individual lot owners.

Section 81 requires owners corporations to arrange for minutes of general meetings to be kept, and section 146 enables lot owners to inspect them.

Table 3: Persons who may call meetings

	Meeting type
	Secretary 
	Chairperson
	Manager
	Lot owner

	Annual general meeting
	Yes


	Yes
	Only on behalf of the committee, or in the absence of a committee
	Only in the absence of a committee

	Special general meeting
	Yes
	Yes
	Only on behalf of the committee, in the absence of a committee, or if nominated by lot owners with at least 25% of the total lot entitlements
	Only if nominated by lot owners with at least 25% of the total lot entitlements 


Issues

Lot owners with unpaid fees

While section 94 of the Owners Corporations Act disentitles a lot owner in arrears from voting, it is not clear whether this extends to preventing a lot owner in arrears from nominating someone, or being nominated, to convene a special general meeting.

Minutes

Although an owners corporation must organise for minutes of meetings, there are no specific requirements for when and how they must be distributed to lot owners.
Tenant participation

In some apartment buildings, many (and sometimes most) occupiers are tenants. The Owners Corporations Act does not provide for their participation in general meetings; for example, there are no requirements that tenants be notified of meetings or given permission to attend or address meetings.

	Discussion prompts
Owners corporations may face a range of issues in convening meetings, for example:

· Owners Corporation A has a secretary who types the minutes and emails them to members. Some lot owners say that they wait too long for the minutes, or that not everyone is ‘tech savvy’. The secretary, however, is a busy volunteer, and not many lot owners want to take on the role.

· Owners Corporation B has a large number of tenants in the building. Some have difficulty raising common property maintenance issues through their estate agents and would like to attend owners corporation meetings on such issues. Some lot owners are concerned that tenants will raise grievances that do not actually concern the owners corporation, and there are already ways for tenants to communicate with the owners corporation. Some also say that financial decisions are ‘private’ matters for owners. Some other owners suggest that tenants should participate, so that they can get to know the rules, and what the owners corporation does.


	Questions
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

36 What are your views about the adequacy of the provisions for convening meetings?

Satisfactory

37 What has been your experience of annual general meetings and other owners corporation meetings that you have attended?

Usually well presented but poor audience (ie. owner) participation

38  How can the views of tenants be most effectively shared with the owners corporation? 

The views of tenants are irrelevant to the OC. The tenant is protected by the Tenancy Act; the owner is responsible for the tenant and his /her behaviour and compliance with the rules. Tenants should take their grievances up with the Landlords/Agents. Having said that the OC could, if they wished, schedule a meeting purely for tenants prior to an AGM to seek their views. Frankly our view is that tenants are not that interested in attending meetings and will vote with their feet when they don’t like the complex. It is in the best interest of the Owner to understand the motivations (likes/dislikes) of their tenants and to lobby accordingly.


5 Committees
Part 5 of the Owners Corporations Act sets out:

· when a committee is required

· the committee’s membership and officers, and their obligations

· the powers of the committee and to whom they can be delegated, and

· the requirements for convening, conducting and voting at committee meetings

5.1 Requirements for a committee

Under the Owners Corporations Act, a committee is a sub-group of 3 to 12 elected lot owners (or their proxies) that, subject to the owners corporation rules, have the powers of the owners corporation that are delegated to it. A committee is mandatory for owners corporations with 13 or more lots. The committee members are responsible for electing the chairperson.

Section 111 of the Act regulates the conduct of a committee ballot, but does not state who may arrange for a ballot. This can be contrasted with section 83, which sets out that a ballot of the owners corporation may be arranged by the chairperson or secretary (or a lot owner or manager with the required number of nominees).

As with meetings of the owners corporation, the committee is required to keep minutes of its meetings and allow lot owners to inspect them. Again, there is no requirement for their distribution to lot owners after a meeting.

Issues

A number of issues have been raised about committees, and whether further guidance should be provided in the Act, or whether the issues are most appropriately dealt with at the discretion of individual owners corporations. These issues include:

· when a committee is required – for example, it has been suggested that, given the value and complexity of many smaller owns corporations, any owners corporation with 8 or more lots should be required to have a committee

· the appropriate size of a committee – for example, it has been suggested that a maximum of 7 members would enable the owners corporation to work effectively, and would be similar to most other Australian jurisdictions.

· whether the Act should set out the role and voting power of the chairperson (or whether this should be left to the owners corporation to determine), and

· whether there should be requirements for the distribution of committee meeting minutes, and their timing.

	Question
39 What are your views about committees, including the threshold for and size of committees, who should be able to arrange a ballot, the chairperson’s role, and minutes?

Committees are the life blood of any strata complex. They are the ones that seek out opinions and take an issue or concept to the proposal/option stage upon which voting can occur.  Size of the committee is not the defining element but rather its enthusiasm to achieve something. A good committee can achieve great outcomes quickly

However, they must report to the Lot Owners with recommendations based on investigation, option analysis and impartial evaluation. Informed voting can then occur. Given that the committee member’s role is voluntary and many have full time jobs, it is unlikely that in large complexes that a small committee would achieve much.  The issues are too numerous and sub-committees are needed to spread the work load. The answer to threshold sizes to cover small and large strata titles seems to be no less than 3 (Chair, secretary and one other) up to 10 or 15 depending on the size of the complex. Committees larger than 15 are likely to get bogged down with competing voices.
The chairperson’s role generally devolves to someone who has a real interest in doing the job and acquires a huge amount of local knowledge making anyone else in the role rather dependent on the ex-chairman. The chair person’s role should be focussed on directing the committee members, delegating actions, ensuring sub-committees deliver and ensuring that the OC is functioning, compliant and solvent. They should be “directing traffic” and not being “part of the traffic”. We assume Chairperson role descriptions already exist which are adequate.
Minutes of Committee meetings belong to the OC. All minutes should either be available on a Website or Emailed. (Most people now have computer access). If an Owner can not access minutes electronically then they should request a hardcopy posted to them but that should not be the norm. There have been views that there should not be general access to minutes. We see no good reason for secrecy.
Frankly, we believe most Owners don’t ever look at the Minutes but they a vital audit trail and health barometer of a well functioning OC Committee. They need to remain mandatory and be legislated to keep an honest and accurate record of proceedings.




6 Rights and duties of lot owners and occupiers
Part 7 of the Owners Corporations Act sets out the obligations of lot owners and occupiers regarding matters such as the:

· owners corporation rules
· outward appearance of lots

· common property

· overhanging eaves

· applications for building and planning permits, and

· rights of lot owners regarding decoration of the interior parts of their lots.

6.1 Changes to the external appearance of lots and access to the common property

Under the Act, lot owners are required to properly maintain any part of the lot that affects its external appearance. If a lot owner fails to carry out required works, the owners corporation has the power to require the works to be done.

However, the Act does not provide for a process for dealing with proposals by lot owners to alter the external appearance of their lot. While owners corporations can also make rules regarding the external appearance of lots, there is no Model Rule that applies in these circumstances. The Model Rules are ‘default’ rules that apply where the owners corporation has not made any rules, or does not have any rules on a particular matter.

Issues

The process for dealing with proposals by lot owners to alter the external appearance of their lot is essentially at the discretion of individual owners corporations.

Issues have been raised about whether this is adequate, whether there should be Model Rules (default rules) in the absence of any rules, or whether there should be other legislative requirements (for example, a requirement for a special resolution).

	Questions
40 In what circumstances should a lot owner be able to change the external appearance of their lot? Is there a need for agreement to be reached with other lot owners, and if yes, who should have a say?

Firstly, “External appearance“ requires clear definition. Where does external appearance start and finish? Is it the external wall of an apartment building including the glass in the window or is it what you can see through the glass like a naked statue? Is it the boundary fence of a multi unit block or is it the wrecked car that sits on the private property behind the fence.

Having said the above, where the title clearly identifies the area or structure as common property then there are no circumstances where an owner can change the external appearance of the common property without the express permission of the OC and a special resolution. Anyone who does so should be required to restore the original appearance at their expense.

41 Are there any other issues about the external appearance of lots? What has been your experience?

The authority of the OC to determine window treatments. In particular the requirement for a certain colour and style of treatment (eg. Blind). There is no doubt that uniformity does contribute to the style of multi-storey buildings and avoids “mosaic” patterns or neglected curtaining evolving. While there is logic in this argument, it is a largely grey area. What if that which can be seen through the window when the curtains are open which is not a window treatment per se is not conforming. For example, a red piece of Chinese furniture readily seen from the street or a clothes line. Surely policing these would be invasive and extend into the Owners personal property space.

There is no easy solution to this as the OC has no control over what is inside an apartment but it can have some say about external appearance.




6.2 Access to the common property

While the Owners Corporations Act allows owners corporations to make rules about the common property, and repair and maintenance of common property and services, there are no specific requirements relating to access to common property or services.

Issues

Issues have been raised about whether the Owners Corporations Act should specifically provide for:

· 24-hour access for lot owners and occupiers to the common property or services, and

· any right of the owners corporation to impose reasonable conditions on such access.

The lack of such an access right may affect the convenience of lot owners and occupiers wishing to gain access, especially out-of-hours and where keys or security cards are required.

	Question
42 What are your views about access by lot owners and occupiers to the common property or services? Should the rights and responsibilities of lots owners or occupiers be specifically provided for in the Owners Corporations Act or model rules? 

The requirement for universal access needs to be balanced against the threat of security risk, safety and potential damage to common property. The price of security for the residents and the installed services is often at the expense of reduced access.
Non owner occupiers are restrained by the owner’s responsibilities. It is the owner that is responsible for their behaviour, not the agent even though the performance of most agents is woeful. Apartments can be in an advanced state of decay or can impose health risks or other amenity issues (smells, noise etc) but the OC is powerless to conduct inspections or force rectification without sometimes lengthy VCAT proceedings.. Our complex had pigeons living in an unoccupied apartment for months causing untold problems and resolution was not simple. It should have been as simple as “you have broken this rule, fix the situation or the OC will fix and charge you”. The onus should be on the Owner/occupier to then defend and bear all costs if they lose.
The rights and responsibilities of lot owners or occupiers needs be specifically provided for in the Owners Corporations Act and/or in model rules. OC’s will then have sufficient leverage to force rectification.  We suggest that there be a mandatory bond put up by any owner letting their property which can be confiscated for infringement.
For instance throwing bottles from a 7th floor into the swimming pool should be an offence punished by a large fine and costs.  




7 Rules of the owners corporation
Part 8 of the Owners Corporations Act (sections 138 to 143) sets out:

· the power of owners corporations to make rules, including provision for the Model Rules set out in the regulations under the Act

· the requirement that rules do not unfairly discriminate against a lot owner or occupier, or conflict with rights or obligations under the Act or other legislation

· that the rules bind the owners corporation, lot owners, lessees, sub-lessees and occupiers,

· the requirements for lodging the rules with the Registrar of Titles (at Land Victoria), and

· the obligation of owners corporations to give copies of the rules to lot owners (the obligation of lot owners to give copies of the rules to occupiers is contained in section 136).

One issue that is beyond the scope of this paper is whether owners corporations should be able to make rules prohibiting a certain use of a lot, where that use is permitted under the applicable planning instrument.
Local planning schemes control the use, development and protection of land within a particular council area. Each of Victoria’s local government areas has a planning scheme which has been developed to achieve particular policy objectives for that council area. Planning schemes apply to private and public land in Victoria and everyone is required to comply with the requirements of the relevant planning scheme.
Therefore, the question of whether a particular land use is appropriate is a matter to be addressed in the planning scheme and not through rules made by an owners corporation.
The following are some issues that have been raised about the provisions of Part 8 of the Act.

7.1 Visitors and guests

The Owners Corporations Act states that lot owners, lessees, sub-lessees and occupiers are bound by the rules, but does not refer to their visitors and guests (collectively, their ‘invitees’).

Under rule 5.1 of the Model Rules (the default rules that apply in the absence of any owners corporation rules, or any owners corporation rules on a particular matter), the owner or occupier is responsible for ensuring that their invitees do not unreasonably interfere with the peaceful enjoyment of any other person entitled to use the common property.

At law, the responsibility of a lot owner or occupier for any damage by invitees depends on whether a lot owner or occupier permitted the breach; that is:

· lot owners are responsible for breaches by their lessees and invitees that the lot owner permitted

· lessees are responsible for breaches by their sub-lessees and invitees that the lessee permitted, and

· sub-lessees or other occupants are responsible for breaches by their invitees that they permitted.
Issues

As the Owners Corporations Act does not specify whether the owners corporation rules explicitly apply to invitees, issues have been raised about whether:

· the rules should apply to invitees

· who should be responsible for ensuring compliance with the rules by invitees, and

· who should be responsible for any damage caused by a breach of the rules by invitees (including whether such responsibility should depend, for example, on the person in breach having been provided with a copy of the rules).

It has been suggested that ultimate responsibility for both ensuring compliance with the rules, and for any breach of the rules, should rest with the lot owner. The New South Wales legislation includes a provision that has the effect that all those bound by the rules are deemed to know them, meaning that ignorance of the rules is no defence to a breach.

One issue that is beyond the scope of this review is short-stay accommodation which has been recently examined by an independent panel established by the Government in February 2015. The independent panel has reported to the Minister for Consumer Affairs, Gaming and Liquor Regulation and the Minister for Planning on the issues, options and recommendations associated with ‘short-stay’ parties in residential buildings and the Government is currently considering its response following further consultation. 

	Questions
43 Who should comply with, and be bound by, the rules? Should ignorance of the rules be a consideration?

Everyone who enters the property from Owner, lessee, sub-lessee to invitee should be bound by the rules. Ignorance should not be an excuse and if necessary (to avoid this defence), they should be made visible similar to “car park” rules. 
Should a person bound by the rules (for example, an invitee) be the only person responsible for their own breaches, or should someone else (for example, the lot owner or lessee) also have responsibility? If someone else is also responsible, should that responsibility depend on whether the person ‘permitted’ the breach, and should there be any other limitations?

To keep it simple and minimise the work for the OC the Lot Owner should be the only person that the OC needs to deal with.  The Lot Owner should be entirely responsible for the “chain of people who enter his Lot. If a guest breaks some gym equipment during a raucous party then the Lot Owner should automatically take responsibility and make restitution. It should not be up to the OC to chase a person who could in theory now be interstate, overseas or bankrupt. People who rent their properties or have guests in their property take on additional responsibilities when they live in a communal environment 



7.2 Model Rules: pets and smoke drift

The Model Rules are set out in Schedule 2 to the Owners Corporations Regulations 2007, and cover:

· health, safety and security, including the storage of dangerous substances, and waste disposal

· management and administration of common property, including metering, use of common property, parking, and damage to common property
· lots, including changes to their use
· behaviour of persons on common property, and noise and other nuisance, and
· dispute resolution.

Owners corporations may make their own rules in all these areas, provided that the rules do not unfairly discriminate against an owner or occupier, or are inconsistent with other laws.

The NSW legislation provides for owners corporations to select one of three model rules in relation to pets:

· a rule prohibiting pets, except fish, without the prior written consent of the owners coronation, which must not be withheld unreasonably (if no rule is selected, this is the default rule)

· a rule prohibiting pets, except a cat, a small dog, a small caged bird or a fish, without the prior written consent of the owners corporation, which must not be withheld unreasonably, or

· a rule prohibiting pets outright.
Additionally, the NSW legislation allows owners corporations to make rules in relation to nuisance, and specifically notes that smoke drift can constitute a nuisance.

Issues
The regulation of pets and smoke drift in owners corporations are commonly raised issues about owners corporation rules. However, the current Model Rules in Victoria do not provide any ‘default’ position on these matters.

	Discussion prompts

Owners corporations may face a range of issues in developing rules, for example:

· Owners Corporation A has a mix of owners and residents, including owners of cats, dogs, fish and birds. Some owners and residents have various pet allergies, or find loud animals to be disruptive. Other owners and residents do not have pets and do not mind others having them. The owners corporation is contemplating an appropriate course of action, but is also aware that many pets were acquired before there was any rule in place.

· Owners Corporation B has smokers. Mostly, the smokers smoke in their lot and not in the common hallways or reception area. However, some smokers smoke on their balconies, with smoke drifting into nearby lots of non-smokers. However, when smokers smoke in their own rooms, the smoke can also circulate through the air conditioning system through the building to other lots, including the lots of non-smokers. Some of the non-smokers are unhappy about this, but some smokers suggest that they should be able to smoke in the privacy of their own lot,


	Questions
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

44 Should there be Model Rules regarding pets and smoking? If so, should there be a choice of rules such as is allowed in New South Wales (with or without a default option)?

There is a strong case for no animals other than goldfish. No owner can guarantee that they are not creating a nuisance with dander in lifts and allergens in the air. A dog under control is a very vague descriptor. To some it means on a leash but to others it means under voice command. It should always be on a leash in common areas.  Cats should be confined to units and not be allowed to roam in common property. Having said that, there are lots of individuals who only have the companionship of an animal and who keep and control these pets in exemplary fashion.

In respect of smoking the default should be “not allowed” within common property and must also align with current smoking laws (as they evolve).  Of course people can smoke in their own unit but if there is evidence of tobacco smoke in the corridors or drifting from balconies then they have compromised the rights of others. 
We believe the default model rule should be no pets and no smoking. Each complex should then be at liberty to relax the rules but such relaxation must come with defined duties and responsibilities for both. But without agreement on the rules the default should be a firm no. All dogs should be on a two strike and you’re out policy. Complaints about barking, menacing behaviour and harassment of children are all one strike. The definition of a small dog should be qualified by a breed statement.

45 Are there any other issues relating to the coverage of the Model Rules?

It should be a serious offence to dispose of paint or other environmentally damaging or noxious material down the drainage system. Similarly for corrosive or other material that may impact on plumbing or sewerage facilities. Proven cases to attract mandatory fines.

(The OC should provide facilities with the garbage system or special collection points/days.)

All renovations must have plans lodged with the OC and these are to be approved before any work commences. Changes to plumbing and drainage and estimates of increased electrical load must all be included. OC’s are to inspect completed work and have the power to force rectification if material deviations from the plans (which impact on the OC) have occurred. OCs should have a stop work capability to define hours, deal with building waste etc.

The OC should have no discretion whatsoever when they are confronted with any criminal matter. Assault, wilful damage, sexual harassment, theft etc require mandatory reporting. In the event that retribution by the perpetrator ensues the OC has the right to appeal to the court or VCAT to force the owner to leave or to terminate his tenant. (apart from any other recompense or restitution available under the law)
Pop up parties, pop up brothels etc should attract an instant fine of substantial proportions. The Lot owner to pay.
OCs should have the power to install infrastructure to aid in the maintenance and security of common property and the safety of residents. The installation of CCTV in car parks, lifts and lobbies should not be able to be overridden by concerns of invasion of privacy. Some limits may need to be imposed (eg. Gyms and pool areas) where privacy issues are more pronounced.
Equally, the OC should have the power to force renovations to include access hatches, inspection points, water stop valves, circuit breakers etc if experience with the building has shown that these materially aid long term maintenance of common property. (Usually required for older buildings).



7.3 Energy saving and other sustainability measures

Owners corporations can make rules about the external appearance of lots and about design, construction and landscaping. There is no restriction on the making of rules that have the purpose or effect of preventing lot owners installing water or energy-saving or other sustainability items in or on their units.

Issues

Owners corporations in Victoria may make restrictive rules about the installation of energy-saving and other sustainability measures because they believe the items will interfere with other lot owners’ use and enjoyment of their lot or of the common property.

In contrast, building legislation in Queensland restricts the ability of owners corporations to make rules merely to enhance or preserve the external appearance of a building if they have the purpose, or effect of, prohibiting the installation of such things as:

· roofs with colours that have particular solar absorption values

· energy efficient windows

· solar hot water systems, or

· photovoltaic cells.

	Question
46 What are your views about owners corporation rules that prevent lot owners installing ‘sustainability’ items in or on their units? 
The default rule should be to not allow lot owners to install sustainability’ items in or on their units. Whilst highly desirable the visual impact may be offensive to the general resident population.  However, the OC should then have the discretion to allow them via the special resolution mechanism. 


7.4 Penalties for breaches of the rules

Section 166 of the Owners Corporations Act enables VCAT to impose a civil penalty of not more than $250 for breaches of the rules. This amount has not changed since the Act commenced. Penalties go into the Victorian Property Fund (established under the Estate Agents Act 1980) for public-purpose uses.

Under the New South Wales legislation, the maximum civil penalty for a breach of the rules was recently increased from 5 penalty units ($550) to 10 penalty units ($1,100) for a first breach and 20 penalty units ($2,200) for a subsequent breach. Civil penalties are imposed by the New South Wales Civil and Administrative Tribunal but are payable to the owners corporation.

Under the South Australian Strata Titles Act 1988 owners corporation rules can provide for the owners corporation itself to impose a penalty for breach of the rules (within a prescribed maximum amount) that is payable to the owners corporation. Appeals can be made to the Magistrates Court, where the owners corporation has the burden of proving the breach.

Issues

Issues have been raised about whether:

· the current civil penalty for rule breaches of $250 remains adequate, and

· any penalties should be payable to the owners corporation. While penalties cannot currently be paid to owners corporations to prevent possible abuse of powers, it may also result in a lack of incentives for owners corporations to take rule breaches to VCAT.

	Questions
47 What are your views about civil penalties for breaches of owners corporation rules?

The current penalty of $250 is too little and it should align with the NSW model. Continuing breaches of a rule (3 or more) should see the matter automatically go to VCAT with the onus on the perpetrator to prove that a substantial fine (and other possible remedies) should not be imposed by VCAT.

The money should be paid to the OC for incorporation into the maintenance or sinking fund. Any hint of the OC abusing its power should be able to be taken by the perpetrator to VCAT for adjudication. 
48 Are there any other issues relating to the rules of owners corporations?

No

	


8 Owners corporation records
Part 9 of the Owners Corporations Act sets out:

· the records that owners corporations must keep, and for how long,

· the obligation of owners corporations to keep an owners corporation register (with specified information about the owners corporation, such as details of contracts, and the names and addresses of all owners)

· the obligations of owners corporations to make its records, and the owners corporation register, available for inspection and copying, and

· the obligation of owners corporations to issue owners corporation certificates (containing information about the owners corporation for prospective purchasers).

The following are some issues that have been raised about the provisions of Part 9 of the Act.

8.1 Availability of owners corporation records

Section 146 of the Owners Corporations Act states that owners corporations must make the required records (such as the meeting minutes, rules, and copies of resolutions) available for inspection free of charge. An owners corporation may, not must, provide copies upon payment of the requisite fee.

VCAT has interpreted the obligation to provide inspection as entitling a lot owner to inspect any document in which the lot owner and the other members have a common interest except documents covered by legal professional privilege (see Owners Corporation RP003605 v Chung [2015] VCAT 238). Legal professional privilege protects certain communications between lawyers and their clients from compulsory disclosure.

Issues

Issues have been raised about:

· whether fees for copies of records should apply to reasonable requests by lot owners for the list of names and addresses of lot owners, given that the list may help facilitate communication between lot owners, and

· whether clarifications to the Owners Corporations Act are required, noting that it appears that some managers charge lot owners for their time in facilitating access to the owners corporation records, relying on the fee structure set out in their management contracts. The Act does not expressly prohibit this practice, but in any case, it is not permissible. Because managers only have a contract with the owners corporation (not individual lot owners), they can only charge the owners corporation (where the contract allows such a charge).

	Questions
49 What are your views about owners corporations’ and managers’ obligations regarding availability of records and about limitation on lot owners’ inspection rights?

All OC records except documents covered by legal professional privilege, commercial in confidence or other legitimate privacy protection should be available to any Lot Owner. If a Lot Owner owned a private property then he would have access to all invoices, contracts, proposals etc related to that property. There should be no difference just because the individual lives in a communal property. This visibility also minimises the likelihood of fraud, cronyism and other abuses that either the Manager or OC may wish to perpetrate.

The Manager and/or the OC should be able to charge the Lot Owner, if they wish to, a fair and reasonable cost for the provision of any documents. The Lot Owner should have an avenue of redress if the costs being charged appear to be unreasonable and/or being imposed to prevent or delay the revealing of documents.
50 Are there any other issues relating to owners corporation records you wish to raise?
No 


8.2 Owners corporation certificates – short stay accommodation

An owners corporation certificate is provided by sellers to prospective buyers of properties affected by an owners corporation. The certificate must contain a range of information, including, for example, the owners corporation fees for that lot, and the insurance held by the owners corporation (section 151).

Issues

The Act does not require owners corporation certificates to include information for prospective buyers about whether the relevant planning instrument allows the apartments in the building to be let for short-stay accommodation, and if so, how many are available for short-stay accommodation.

This information may be relevant to investor-buyers intending to let the apartment for short-stay accommodation, and to other buyers who do not wish to live in a building in which short-stay accommodation is permitted.

Note that whether or not a planning instrument should allow for short-stay accommodation is a matter for planning laws, and beyond the scope of this paper (see sections 8 and 8.1). 

	Questions
51 What are your views about the inclusion of information on short-stay accommodation in owners corporation certificates?

Short-stay accommodation information and restrictions should absolutely be declared on Owners corporation certificates

52 Are there any other issues relating to owners corporation certificates?

Any factors that impact on the amenity, security etc that a purchaser could expect to benefit from (as determined by inspecting the property) which are not likely to be delivered need to be declared.( Eg. There is a pool on the property but it has been agreed that it will be removed at the last AGM, the meeting facilities currently available are to be turned into a gym. One of the 2 lifts is to be decommissioned due to safety issues but the OC is struggling to get agreement for funding to replace)


9 Dispute resolution
Part 10 of the Owners Corporations Act (sections 152 to 161) and sets out:

· the process for the making of complaints by lot owners, occupiers and owners corporation managers about breaches of the Act, regulations or rules

· how owners corporations must deal with alleged or possible breaches, and

· the role of Consumer Affairs Victoria (CAV) in conciliating owners corporation disputes.

Section 153 of the Owners Corporations Act states that an owners corporation cannot take action in relation to a breach of the Act, regulations or rules, or apply to VCAT, unless it has exhausted the dispute resolution process required by its rules.

Some VCAT decisions have differed about whether this requirement also applies where an owners corporation pursues a breach on its own initiative (as distinct from when it is dealing with a complaint). This is also an issue in relation to unpaid fees (see question 11 above).
Issues

It has been suggested that the internal dispute resolution process is only relevant and helpful as a grievance procedure for dealing with disputes between residents (that is, where a lot owner or the manager has made a complaint about an alleged breach of the rules). Therefore, an owners corporation that has discussed an issue and decided to pursue a potential breach on its own initiative should not be hampered by the dispute resolution process.
Alternatively, it has also been suggested that the dispute resolution process could be dispensed with where the breach is flagrant, and where recourse to the dispute resolution process would be futile.

	Questions
53 What are your views about recourse to the dispute resolution process when an owners corporation is acting on its own initiative in pursuing a breach?

If the OC believes it is a flagrant and obvious breach of the rules then they should be able to bypass the dispute resolution process and go directly to VCAT.  However, prior to this they need to have advised the offending party of the breach and unless it is rectified the matter will proceed automatically to VCAT.

Dispute resolution implies that compromise is recognised as an end point. In many disputes it is a binary decision. The reason for disputes is a lack of clear cut rules against which to measure behaviour. The recognition of default rules usually recognises that resolution is not always possible.

54 Are there any other issues relating to dispute resolution?

No


10 Applications to VCAT
Part 11 of the Owners Corporations Act covers applications to VCAT and sets out:

· who may apply to VCAT for the determination of an owners corporation dispute

· VCAT’s powers to hear such disputes and to deal with other applications relating to owners corporations, and to make orders resolving them, and

· what VCAT must consider when making any order.

VCAT may hear and determine owners corporation disputes relating to the operation of owners corporations, alleged breaches by lot owners or occupiers of their obligations, or the exercise of functions by owners corporation managers.

Owners corporations, lot owners, occupiers, owners corporation managers, mortgagees and insurers of owners corporations may all apply to VCAT to resolve an owners corporation dispute. Former lot owners, occupiers and owners corporation managers may also make an application. The Director of Consumer Affairs also has standing to make applications regarding owners corporation disputes.

VCAT has broad ranging powers to make orders in relation to owners corporation disputes including (amongst other things) orders:

· requiring parties to do or refrain from doing certain actions

· for the payment of money, including money found to be owed by one party to another, or as payment of damages, or by way of restitution

· varying terms of contracts or agreements

· appointing or revoking the appointment of members of an owners corporation committee, including the chairperson and secretary

· appointing or revoking the appointment of an owners corporation manager or imposing conditions or restrictions on the management by a manager

· in relation to damaged or destroyed buildings or improvements, and

· regarding the payment of insurance money under a policy taken out by an owners corporation.

VCAT may make orders to determine disputes about a resolution, or proposed resolution of an owners corporation. In doing so, VCAT is required to consider whether the resolution is oppressive to, unfairly prejudicial to, or unfairly discriminates against, a lot owner.

VCAT may also hear disputes about the owners corporation rules (which owners corporations can make or alter through a special resolution, under section 138,). VCAT may, for example, determine that a rule does not have any effect, under section 140, because it unfairly discriminates against a lot owner or occupier.
Issues

Currently, where a dispute about an owners corporation rule goes to VCAT, it is unclear whether VCAT must consider:

· the rule itself, that is, whether the rule unfairly discriminates against a lot owner or an occupier, and/or

· the resolution authorising the rule, that is, whether the resolution is oppressive to, or unfairly prejudicial to, or unfairly discriminates against, a lot owner.

This distinction may affect the range of factors that VCAT must consider. By way of illustration, a rule (such as a rule prohibiting pets) could, on the one hand, be oppressive or unfairly prejudicial to a lot owner, but not be discriminatory (because it applies to everyone). 

	Questions
55 What factors should VCAT consider in determining disputes about the validity of an owners corporation rule?

Whether the rule unfairly discriminates against a lot owner or an occupier

Whether the rule has been previously applied consistently or is randomly applied

Whether the rule has been enforced or tried to be enforced since its inception

Whether the rule can be made under the Act

Whether the rule would likely remain if the OC were to put it to a special resolution. Eg. The OC may have imposed a rule when the developer had the majority of voting rights (to benefit him) but due to apathy is unlikely to be changed.
56 Are there any other issues relating to applications to VCAT?

No


11 Owners corporations in retirement villages

There may be owners corporations in retirement villages because all or some of the residents own their units (have a strata title). Therefore, this review is also examining the interaction between the Owners Corporations Act and the Retirement Villages Act 1986 (Retirement Villages Act).
While the arrangements between the retirement village operator and residents are generally governed by the Retirement Villages Act, if an owners corporation exists within a retirement village, all residents who own their properties are members of the owners corporation and subject to the requirements of the Owners Corporations Act

The Retirement Villages Act attempts to reduce the regulatory overlap between it and the Owners Corporations Act by providing that:

· the annual meeting of the owners corporation doubles as the annual meeting of the retirement village, and

· the owners corporation has the powers of the residents committee set up under the Retirement Villages Act meaning that the meetings of the owners corporation can double as meetings of the residents committee.
Issues

Some of the issues that arise are:

· the role of village operators at village meetings and whether residents should be able to exclude operators from such meetings, or from parts of such meetings

· limitations on village operators who have majority voting power in the owners corporation, especially in relation to voting on proposals to increase owners corporation fees and to change the rules
· the participation and voting rights of leasehold residents in relation to owners corporations in their villages, and

· whether it is appropriate for the village residents committee and the owners corporation and their respective annual meetings to be combined as is currently permitted.

These issues arise in different ways depending on the operating model of a retirement village. In practice, a number of different retirement village models can result in the creation of an owners corporation. Therefore, three example models have been prepared to assist in illustrating these issues further.
Model 1 – Owner-residents with shared facilities located on common property
Under this model all the residential lots are owned by the residents. These residents are called ‘owner residents’ in the Retirement Villages Act. As a result, the only members of the owners corporation are the residents.
The facilities that are shared by all owner residents are located on common property which is the responsibility of the owners corporation. The upkeep of the common property is funded by the owners corporation fees paid by the residents. These fees are controlled under the Owners Corporations Act.

Examples of shared facilities include a dining room, community centre, swimming pool and bowling green.

In this example, owner-residents would be responsible through the owners corporation to make decisions about the common property.
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The retirement village operator provides other services to the residents, for which the residents pay a maintenance charge. The maintenance charge is controlled under the Retirement Villages Act.

Examples of such services include security and emergency nursing services.

Issues that may arise when owners corporations exist in a retirement village

Although the Retirement Villages Act tries to reduce the regulatory overlap by combining the owners corporation and retirement village annual meetings, issues may still arise if operators and residents become confused about the different obligations under the two Acts in relation to the following matters:

· the different governance requirements under the two Acts for owners corporation meetings and retirement village meetings

· the different matters that are covered by the financial statements required under the two Acts

· the different matters that are covered by the owners corporation fees which covers the common property and controlled by the Owners Corporations Act, and village maintenance charges which cover the provision of services provided by the operator to the residents which are controlled the Retirement Villages Act, and

· the different assets and liabilities that determine the solvency of the owners corporation and of the retirement village.

In addition, if a retirement village has more than one owners corporation (with different memberships) there can be confusion about which owners corporation meeting doubles as the retirement village meeting.
Model 2 – Owner-residents with shared facilities on lots owned by the retirement village operator

As with Model 1, all the residential lots are owned by the residents, that is they are all owner residents.

However, the facilities that are shared by all owner residents are located on lots which are owned by the retirement village operator.
In this example the retirement village operator has the majority of the voting entitlements in the owners corporation.
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Issues that may arise when the retirement village operator has voting control of the owners corporation

The interaction between maintenance charges, which are controlled by the Retirement Villages Act, and owners corporation fees, which are controlled by the Owners Corporations Act, may be an issue in villages where the retirement village operator has voting control of the owners corporation.

The Retirement Villages Act largely restricts increases in maintenance charges to the Consumer Price Index (CPI). The intention is to protect residents, particularly pensioners, from excessive increases in their living costs.
However, under the Owners Corporations Act, increases in the owners corporation fees are at the discretion of the owners corporation, and are not subject to the same controls.
Therefore, an issue can arise if the retirement village operator has a majority of the voting entitlements in the owners corporation, as the operator could use its voting power on the owners corporation to increase owners corporation fees beyond increases in the CPI and against the wishes of the owner-residents.

Other issues that may arise when the retirement village operator has voting control of the owners corporation include:

· uncertainty about whether the retirement village operator can vote on ‘retirement village’ matters at merged annual meetings, and if yes,
· uncertainty about whether an issue at a merged annual meeting should be voted on according to the Owners Corporations Act, where voting entitlement is on the basis of lot entitlement, or according to the Retirement Villages Act, where voting entitlement is on the basis of one lot one vote

Model 3 – Owner residents and non-owner residents with shared facilities located on common property

Under this model some of the units are owned by owner residents and some are owned by the retirement village operator. The owner residents and the retirement village operator are members of the owners corporation.
The retirement village operator leases some of its units to other residents who are non-owner residents. The non-owner residents are not members of the owners corporation.
The common facilities are located on common property owned by the owners corporation. Under this model the owner residents and the retirement village operator would be responsible through the owners corporation to make decisions about the common property.
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Issues that may arise in retirement villages with residents who are not members of the owners corporation

In this example, all residents of the village pay for the use of village facilities that are on the common property of the owners corporation.
However, an issue arises as the non-owner residents who lease their lots from the retirement village operator are not members of the owners corporation governing these facilities, and therefore do not have a say in the rules of the owners corporation relating to those facilities.
In addition, the provisions of the Retirement Villages Act that combine the owners corporation and village meetings may effectively deny non-owner residents a voice at those meetings as they are not members of the owners corporation. 

	Questions
There are other retirement village operating models that have combined features of these 3 models in different ways.

We have no views or experience since we are not part of a Retirement Village

Considering the range of circumstances where owners corporations exist in retirement villages and not limiting yourself to the example models above:

57 What are your views about how annual meetings under the Owners Corporations Act and under the Retirement Villages Act should be conducted in retirement villages with an owners corporation?

58 What are your views about the role of the retirement village operator in owners corporation meetings and in retirement village meetings?
59 How can the views of retirement village residents who do not own their units be taken into account in managing common property within the owners corporation?


12 Part 5 of the Subdivision Act
Part 5 of the Subdivision Act covers:

· how owners corporations are created, including the rules and lot liability and entitlement

· ownership of the common property

· alterations to the plan of subdivision, including to lot liability and entitlement, and dissolution of the owners corporation, and

· VCAT’s powers to resolve disputes under Part 5.

12.1 Sale of apartment buildings
There has been a lot of discussion recently about whether or not it is desirable to have an easier process for redeveloping apartment buildings, given that the number of households in greater Melbourne is projected to almost double from 1.59 million in 2011 to 3.11 million by 2051. Multi-unit residential buildings are part of the mix of available housing, comprising almost one-third of all new dwellings approved across Victoria.

This review focusses on the specific issues for owners corporations, raised by the current process for selling an apartment building. This process involves not only the individual sales of lots by each owner to a purchaser/developer. It also requires the winding up of the owners corporation and the sale of its common property, both of which require a unanimous resolution of the owners corporation under Part 5 of the Subdivision Act.

Issues

There is a requirement that all owners must agree to sell or redevelop an apartment building. This is designed to protect the property rights of owners, but this level of consensus can be hard to attain. Accordingly, there are issues for this review in terms of balancing:

· the rights of minority lot owners who do not want to sell, noting that for some owners, relocation may be difficult because of their financial or social situation, and

· the rights of the majority who do want to sell, noting that ageing buildings can also become unaffordable for some lot owners to maintain.

Various jurisdictions have recognised the issues posed by ageing buildings, and the difficulties in obtaining unanimous consent from owners. In Singapore, Hong Kong, New Zealand, and parts of the United States, for example, the owners corporation can be wound up without unanimous consent, subject to a number of safeguards.

Under the New South Wales legislation, the previous requirements for unanimous resolutions and individual lot sales have been replaced with a process for the collective sale or development of a building that requires owners corporation to form a strata renewal committee and develop a strata renewal plan.

By special resolution (75%) at a general meeting, the owners corporation may agree to put a strata renewal plan to lot owners. Lot owners must be given at least 60 days to consider the strata renewal plan and obtain independent advice, and the plan lapses if it is not supported by at least 75% of lot owners within 12 months. Plans for renewal will be referred to the Land and Environment Court for final consideration, including consideration of the amounts of compensation for lot owners.

An alternative approach is for tiered voting thresholds, with a higher level of support required for newer buildings, and a lowered threshold for older buildings.

A November 2015 report from the University of New South Wales titled Renewing the Compact City: Economically viable and socially sustainable approaches to urban redevelopment, recommended that the threshold fall no lower than 80% support for the collective sale/redevelopment, and a voting period of between one and three months.

This approach has been adopted under the Northern Territory’s Termination of Unit Plans and Unit Titles Schemes Act 2014 where provision is made, with checks and balances, for collective sale resolutions requiring 95%, 90% or 80% support, depending on the age of the building. Western Australia is also considering this approach as part of its review of the Strata Titles Act 1985.
	Discussion prompts
Owners corporations may face a range of issues in seeking to sell or redevelop the apartment building, for example:
· Owners Corporation A has a minority of owners who do not wish to sell. Some are long-term residents who cannot afford to buy another home in the same area, at current market prices. Some of the elderly owners would like to remain in the area to be close to family and medical facilities, while some of the young owners would like to remain close to work and employment opportunities. They see the forced sale of their homes as an infringement of their property rights.

· Owners Corporation B has a large majority of owners who wish to sell. They have received a good offer from a developer, but only one owner is blocking the sale, despite an offer of fair compensation. Many of the owners find that the growing cost of maintaining their ageing building is not sustainable for them. They see property-holders as having rights (which should not be unreasonably denied) to sell their assets, and to release the equity in their homes, including their share of the common property.


	Question
Considering the range of circumstances that owners corporations may have to deal with, and without limiting yourself to the prompts above:

60 What are your views about the process for the sale/development of apartment buildings?

We can understand both sides of the argument and the difficulty of finding the right balance. It may not be possible but we favour a process whereby both sides win. That is, those that want to sell can sell and those that want to stay can remain.

We support the approach adopted under the Northern Territory’s Termination of Unit Plans and Unit Titles Schemes Act 2014 where provision is made, with checks and balances, for collective sale resolutions requiring 95%, 90% or 80% support, depending on the age of the building. This recognises the growing cost of maintenance with aging buildings and the need to make it easier to replace the whole complex as time progresses.

We also support some independent review of the final proposal similar to where “Plans for renewal will be referred to the Land and Environment Court for final consideration, including consideration of the amounts of compensation for lot owners.”. This independent review protects the residents from unscrupulous developers.
And lastly we support some legislation that can force the sale of the “stragglers” if those stragglers have been offered a unit/apartment in the same complex that whist not being exactly the same as their old property still provides a similar level of comfort and amenity and is of at least equal market value. This  would satisfy the elderly owners who would like to remain in the area to be close to family and medical facilities and the young owners who would like to remain close to work and employment opportunities. .Eg. A developer could offer a resident a new 2 bedroom apartment on the 5th floor as a replacement for their current 3 bedroom apartment on the 8th floor.  (and this exchange has been independently valued as being equal financially)


12.2 Setting, and changing, lot liability and entitlement
Lot liability determines a lot owner’s share of the annual fees, and lot entitlement determines a lot owner’s voting power.

These are both determined by the developer. Under section 27F of Part 5 of the Subdivision Act, developers must specify the liability and entitlement of each lot in the plan of subdivision. They must also provide a document specifying the basis for the allocation, but there are no requirements for how the allocation is done.

Essentially, lot liability and lot entitlement are at the developer’s discretion, but if, subsequently, the owners corporation wishes to change the allocation, section 33 of the Subdivision Act requires that:

· in making any change to the lot liability, the owners corporation must consider the amount that would be just and equitable for the lot owner to contribute towards the administrative and general expenses of the owners corporation, and

· in making any change to lot entitlement, the owners corporation must consider the value of the lot, and the proportion that value bears to the total value of the lots.
Section 34D empowers VCAT to make an order to change a plan of subdivision in the absence of a unanimous resolution. This power depends on more than 50% of lot owners with more than 50% of lot entitlements supporting the change but does not make any provision for the situation where, say, the change is opposed by one lot owner (out of many other lot owners) with more than 50% of lot entitlements.

Issues

Setting lot liability and entitlement

Issues have been raised about whether matters as important as the lot owner’s share of the annual fees, and their voting power, should at the developer’s discretion, or allocated according to certain criteria.

It has been suggested that instead of developers determining the lot liability and lot entitlement, these should be set by an independent licensed surveyor, and determined by the criteria that are currently used for changing the lot liability and entitlement (including the value of a lot, compared to the total value of the lots.)

This also raises issues about the time at which the value of a lot should be determined, particularly in staged developments (where lots are built are different times), or mixed-use developments (where it may be difficult to compare the value of lots).

Changing lot liability and entitlement

Currently the Subdivision Act does not specify:

· for changes to lot liability, how owners corporations should consider what is just and equitable for each owner to contribute towards the administrative and general expenses of the owners corporation (it has suggested that a useful ‘starting point’ or default position should be the proportion of the total area or total value that each lot represents)

· for changes to lot entitlement, how owners corporations should consider the value of the lot, and how to compare it to the total value of all lots; for example, whether it is the market value, unimproved value, or capital improved value that should be considered, and
· the time limit for changes to plans of subdivision to be lodged with Land Victoria, which records these changes.

	Questions
61 What are your views about:

· who should set the initial lot liability and entitlement, and any criteria that should be followed

We believe an independent body (which maybe VCAT) should specify the liability and entitlement of each lot in the plan of subdivision. The criteria should be based on the amount that would be just and equitable for the lot owner to contribute towards the administrative and general expenses of the owners corporation, and the value of the lot, and the proportion that value bears to the total value of the lot

· how lot liability and entitlement should be changed, and

We believe by referring the matter back to the same independent body that initially set the entitlements for the property. In phased developments when additional lots and/or facilities are added then these can be reviewed and entitlements altered. The request for resetting should be able to be raised by either the OC or a single resident (if the OC is uncaring or biased in some way). However, there must be some evidence or trigger point for such a request. Eg. The number of lots has grown by say 5% or some material infrastructure such as an additional 9 holes of a golf course has become available.
· any time limits for registering changes to the plans of subdivision with Land Victoria.

No

62 In the absence of a unanimous resolution, what requirements should be met before VCAT can be empowered to change the lot liability and lot entitlement on a plan of subdivision?
VCAT needs to be convinced that the current weightings are unfair or unjust in some way and that by altering them the situation will be rectified and align with the criteria mentioned above. 
63 Are there any other issues relating to Part 5 of the Subdivision Act?

No 


Appendix 1: Summary of questions

This appendix provides a summary of the questions for consideration.

Functions and powers of owners corporation

64 Are the current constraints on owners corporations’ power to commence legal proceedings appropriate?

65 Are there any other issues relating to the power to commence legal proceedings?
66 Should owners corporations be able to deal with water rights, including water that falls on common property?

67 Are there any other issues relating to the power of owners corporations to acquire and dispose of personal property?

68 Do owners corporations need powers to deal with goods on the common property in breach of the owners corporation rules that a person who owns the goods has refused to move or has abandoned? If so, what safeguards should there be, and should there be different safeguards for emergency situations or for goods that are a serious obstruction?
69 Do the requirements for a common seal still serve a useful and legitimate purpose? If not, who should be able to sign contracts on behalf of the owners corporation, after the necessary resolutions and procedural steps have occurred?

Financial management of owners corporations

70 What are your views about the operation of the benefit principle? What is the experience of your owners corporation in applying the benefit principle?

71 Should an owners corporations be able to recover debt collection costs from defaulting lot owners where a matter does not proceed to a VCAT or court application, or for any costs incurred before an application is made?

72 If your owners corporation has won a debt recovery action at VCAT or a court, what was your experience in getting a costs order against the lot owner?

73 Should owners corporations be able to apply a discount for the timely payment of fees or charges?

74 Should the internal dispute resolution process be completed before an owners corporation can send a final fee notice, or proceed to VCAT or a court?

75 Are there any other issues relating to payment of fees or charges?

76 What is your experience with the fees or charges for goods or services provided by owners corporations to lot owners? For utility charges passed by the owners corporation, should recovery be linked to the actual amount charged?

Maintenance

77 Is there a continuing need to differentiate between smaller and larger owners corporations? If yes, what characteristics should an owners corporation possess in order to trigger additional financial and maintenance planning obligations as a prescribed owners corporation?

78 What are your views on the adequacy of planning for maintenance that is currently undertaken by owners corporations? In your experience, are owners corporations turning their minds to the future maintenance needs and setting aside adequate funds?

79 Should maintenance plans be mandatory for all owners corporations, or should there be a distinction between smaller and larger owners corporations in relation to maintenance planning and funds? If yes, where do you see the distinction being drawn?

80 What procedures should be in place to ensure owners corporations implement maintenance plans and the associated funding requirements?

81 Should there be capacity for money to be paid out of maintenance funds for unplanned works and if yes, in what circumstances should this be allowed?

82 Should funds for implementing the maintenance plan come only from the maintenance fund?

83 What are your views about contingency funds, including:

· whether contingency funds are necessary

· what type of owners corporations should have them, and

· how they should be funded, the purposes that the funds can be used for, and how such purposes should be determined?

84 How should urgent and non-urgent repairs to the common property be dealt with where the owners corporation has failed or refused to do them?

85 What are your views about how to deal with lot owners or occupiers who cause damage to common property, or who want to alter the common property?

86 Are there any other issues relating to repairs to common property or services?

87 What are your views about the type and level of insurance cover that should be required?

88 Should lot owners be able to ‘opt out’ of the insurance policy taken out by the owners corporation when they take out their own insurance (and not, therefore, pay their portion of the owners corporation’s policy)?

89 What are your views about lot owners’ responsibilities for any excesses or increased premium payable by the owners corporation?
Meetings and decisions of owners corporations

90 What are your views about the appropriate obligations for developers who control owners corporations, including the:

· obligations concerning any contracts they cause the owners corporation to enter into

· interests they must consider, and whether there are any matters they should be prohibited from voting upon, and

· duration of their obligations?

91 What other changes should be made to developers’ obligations?

92 What is your experience of voting and the use of proxies within an owners corporation?

93 Should there be restrictions placed on the appointment of proxies, and if yes, in what circumstances?

94 What are your views about the adequacy of the provisions that set out the Chairperson’s voting rights?

95 Should a contract of sale be able to limit the voting rights of lot owners?

96 What has been your experience of voting within an owners corporation?

97 What are your views about the appropriateness of the voting thresholds for ordinary, special and unanimous resolutions, and arrangements for interim resolutions?

98 What are your views about the adequacy of the provisions for convening meetings?

99 What has been your experience of annual general meetings and other owners corporation meetings that you have attended?

100 How can the views of tenants be most effectively shared with the owners corporation?

Committees

101 What are your views about committees, including the threshold for and size of committees, who should be able to arrange a ballot, the chairperson’s role, and minutes?

Rights and duties of lot owners and occupiers

102 In what circumstances should a lot owner be able to change the external appearance of their lot? Is there a need for agreement to be reached with other lot owners, and if yes, who should have a say?
103 Are there any other issues about the external appearance of lots? What has been your experience?

104 What are your views about access by lot owners and occupiers to the common property or services? Should the rights and responsibilities of lots owners or occupiers be specifically provided for in the Owners Corporations Act or model rules?

Rules of the owners corporation

105 Who should comply with, and be bound by, the rules? Should ignorance of the rules be a consideration?

106 Should a person bound by the rules (for example, an invitee) be the only person responsible for their own breaches, or should someone else (for example, the lot owner or lessee) also have responsibility? If someone else is also responsible, should that responsibility depend on whether the person ‘permitted’ the breach, and should there be any other limitations?

107 Should there be Model Rules regarding pets and smoking? If so, should there be a choice of rules such as is allowed in New South Wales (with or without a default option)?

108 Are there any other issues relating to the coverage of the Model Rules?

109 What are your views about owners corporation rules that prevent lot owners installing ‘sustainability’ items in or on their units?
110 What are your views about civil penalties for breaches of owners corporation rules?

111 Are there any other issues relating to the rules of owners corporations?

Owners corporation records
112 What are your views about owners corporations’ and managers’ obligations regarding availability of records and about limitation on lot owners’ inspection rights?

113 Are there any other issues relating to owners corporation records you wish to raise?
114 What are your views about the inclusion of information on short-stay accommodation in owners corporation certificates?

115 Are there any other issues relating to owners corporation certificates?

Dispute resolution

116 What are your views about recourse to the dispute resolution process when an owners corporation is acting on its own initiative in pursuing a breach?

117 Are there any other issues relating to dispute resolution?

Applications to VCAT

118 What factors should VCAT consider in determining disputes about the validity of an owners corporation rule?

119 Are there any other issues relating to applications to VCAT?

Owners corporations in retirement villages

120 What are your views about how annual meetings under the Owners Corporations Act and under the Retirement Villages Act should be conducted in retirement villages with an owners corporation?
121 What are your views about the role of the retirement village operator in owners corporation meetings and in retirement village meetings?
122 How can the views of retirement village residents who do not own their units be taken into account in managing common property within the owners corporation?

Part 5 of the Subdivision Act

123 What are your views about the process for the sale/development of apartment buildings?

124 What are your views about:

· who should set the initial lot liability and entitlement, and any criteria that should be followed

· how lot liability and entitlement should be changed, and

· any time limits for registering changes to the plans of subdivision with Land Victoria.

125 In the absence of a unanimous resolution, what requirements should be met before VCAT can be empowered to change the lot liability and lot entitlement on a plan of subdivision?
126 Are there any other issues relating to Part 5 of the Subdivision Act?

