Submission from Cameron Ryan (via email)

Question 60 What is your experience with the small business statement? Is it still required? Please give reasons for your view.

In my opinion, the ‘Statement by a vendor of a small business’ does not add value, does not enhance disclosure, and is not relevant. I form this opinion based on the following:

·         With modern accounting packages, electronic banking/ payments, an increase in consumers paying with credit/ debit card, the regular requirement for small businesses to lodge BAS Statements, and the annual requirement for small businesses to lodge a tax return, the Section 52 Vendor Statement has become a redundant document. The Profit & Loss information for small businesses is, these days, generally readily available from the vendor and/or their accountant in a detailed and verifiable format. A Profit & Loss Statement can generally be supported/ verified by BAS Statements, Tax Returns, Bank Statements, POS Reports, PAYG Summaries, annual WorkCover lodgements, invoices, etc, most of which is available electronically. The onus should firmly be on the purchaser and/or his/ her advisor(s) to request this information when buying a business. If the vendor is not able to produce such information, or refuses to provide it, then the purchaser is absolutely entitled to not proceed BUT should also be responsible to not proceed (ie. should the purchaser sign a Contract of Sale then they are acknowledging acceptance of any information that has/ has not been provided to them prior to signing the Contract of Sale)

·         The format of the current ‘Statement by a vendor of a small business’ is deeply flawed. Section A, B and C is informative. Section D, the most important section, is grossly lacking detail. For example, Item 10 ‘Total Operating Expenses’ needs to be more detailed to provide any relevant and meaningful information. Accountants have also proven to be inconsistent in the completion of this section from Item 12 onwards.

·         Section D requires information to be split in to ‘Accounting period A’ and ‘Accounting period B’. Accountants have varying interpretations of what an ‘accounting period’ is deemed to be. Is it the last two full financial years? Is it the last 3/6/9 months if the current financial year is part way through?

·         Section 52 of the Estate Agents Act 1980 deems a small business to be a business in which the goodwill, plant, equipment and fittings being sold have a total price of $350,000 or less. This is a very arbitrary figure. Based on my experience of selling businesses, the same level of disclosure should be given by the vendor and sought by the purchaser whether the business is being sold for $100,000, $500,000 or $1,000,000.

·         Section 52(8) of the Estate Agents Act 1980 states “This section does not apply to or in relation to the sale of any business in connection with which a licence or permit is in force under the Liquor Control Reform Act 1998 and which the purchaser could not lawfully carry on without a licence under that Act”. In effect, any small business with a liquor licence (full licence, BYO licence, or any other variation) is not required to provide a ‘Statement by a vendor of a small business’ upon sale. This is an unjustified and careless exemption and should be amended so that all small businesses must comply with Section 52 of the Estate Agents Act 1980 (should it remain in place)

I can be contacted for further comment if required.

Kind regards,

Cameron Ryan

