Submission – Fui Kiew Adrian Yong and Boriana Statelova (via email)
This submission included the opinions of two lot owners:

· Fui Kiew Adrian Yong (AY); and

· Boriana Statelova (BS)

Regulation of owners corporation managers

What option do you support, and what are the features of that option that make it the most practical and cost effective way of improving the quality and conduct of owners corporation managers?

AY:
As an apartment owner, I support Option 1A – Full Licensing Scheme.


However, what is more important is a scheme to allow aggrieved owners access to legal 
aid in order to level the playing field with Owners Corporation Managers (OCM) who have a 
financial interest in the transaction. Even if the OCM has Professional Indemnity Insurance, 
the procedures to make a claim on that insurance policy is via litigation on professional 
misconduct. The cost of litigation (including VCAT) prevents owners from pursuing such 
matters.


Cost of service from Owners Corporation Managers will be subjected to market forces and 
should not be traded off against maintaining a minimum standard of service.


We have to be very focus on the functions and responsibilities of the regulatory/legislative 
body which should be to protect the public and not to complicate/compromise this primary 
function with issues like cost and CPD.

What other eligibility criteria should be considered under Option 1A or Option 1B?

AY:
The eligibility criteria should be limited to the following:

· Claim to working knowledge of the Owners Corporation Act (OCA) and any other relevant Acts;

· Claim to working knowledge of building functions and operations;

· Professional Indemnity Insurance;

· No criminal convictions including breach of trust or fraud;

· Acceptance of the penalties for breaches.


The penalties must be severe enough to prevent breach of trust including not acting 
honestly and in good faith, and with due diligence.


Penalties should be in the form of financial and career disruptions such as a $10,000 fine 
and/or 6 months jail. Without a jail sentence, the offender can still work within the 
corporation as an assistant and continue to exercise influence as an OCM.

It is up to Industry Associations to decide how their members acquire the necessary training 
and qualifications including CPD.

What other matters are important to consider for the transitional arrangements under Option 1A?

AY:
The industry is in such a shambles that being an existing Owners Corporation Manager is 
not indicative that he/she is of good professional standing. 


So, to allow the industry to continue functioning, the penalty system can be implemented 
immediately.
BS:
Existing licensed OC managers should undergo a very strict prequalification process. All 
existing licenses should be made conditional with a strict expiry date. 

Which option, and why, would be more effective in ensuring the ongoing knowledge and skill of owners corporation managers?

AY:
This should be left to the Industry Associations.

What evidence is there of the benefits of continuing professional development for owners corporation managers, or for property occupations more generally, in Australia or overseas?

AY:
The benefits could range from industry best practices to efficient use of technology but all 
these with bring financial benefits to the industry


It is no secret that the biggest financial beneficiary of CPD are the industry associations 
themselves.

If continuing professional development is preferred, what steps could be taken to ensure the ongoing quality and appropriateness of the training, and to reduce the risk of exploitation by training organisations and participants?

What other options are there to support the ongoing maintenance of the knowledge and skills of owners corporation managers?

Which option is fairer to both parties and why?

AY:
Why not make the standard contract period as 1 year for Option 3A type contracts and use 
Option 3B for contracts extending more than 1 year including those with automatic 
renewals up to a maximum of 3 years?


The definitions of Ordinary and Special Resolutions needs to be aligned with the OC Act 
which refers to the 50% and 75% of the total votes or entitlements, respectively. 

Under option 3A, if certain terms are to be prohibited as unfair what types of terms should be prohibited and what types of terms should not be prohibited and why?

For example, while a requirement for an owners corporation to pay a pre-determined fee in the case of an early termination is not inherently unfair, is there nevertheless a case for prohibiting such fees on the grounds that they may be unfair and may intimidate owners corporations from terminating management contracts?

AY:
If the Owners Corporation Manager does not comply with the eligibility criteria (refer Item 
2); they should be terminated without notice and without compensation.


In all other cases, the Owners Corporation Manager shall be entitled to one month’s 
contract fee or equivalent payment in lieu of notice. In most cases, it is best to remove the 
Owners Corporation Manager as soon as possible, if not immediately.

Should ‘reasonable’ notice be quantified under Option 3B and, if so, for how long?

AY:
This is not an employment contract whereby the employee is fully committed to one 
employer; the Owners Corporation Manager is a company and has many other contracts.


Given this, one month notice is more than sufficient.

What is the best and fairest way to exercise the termination right under Option 3B?

AY:
As outlined above.

Are the disclosure requirements proposed under Option 4A sufficient to address potential conflicts of interest for managers and, if not, what other measures are required?

AY:
My question is how can we independently verify the information disclosed by the Owners 
Corporation Manager? Who is responsible for this task?


The way to overcome this is to allow OC to source for contractors independently and to be 
a have at least one signatory on the cheque paying the contractor. The Owners Corporation 
Manager shall be responsible for preparing the Purchase Order, progress reports, final 
inspection reports and the payment vouchers for the Committee’s decision.


That way, the Owners Corporation Manager can only be paid by the contractor and not 
deduct from the contractors’ claims.

Is Option 4B sufficient to address the issues arising from the pooling of funds, or is the extra level of regulation under Option 4C required, and if so, why?

What are the risks, if any, of unintended consequences arising with the measures proposed in Option 4B or Option 4C?

AY:
OC’s funds must be kept in bank accounts belonging to OC and at least one of the 
Committee members must be a compulsory signatory to all withdrawals from any of OC’s 
bank accounts.


The funds can only be invested in capital guaranteed interest bearing bank deposits. The 
function of the committee is not to invest funds for profit but to collect and disperse funds 
for work done on common property.

Responsibilities of developers, occupiers and committee members

AY:
How are the various options addressing the following issue:
· enter into arrangements that provide a financial benefit to them at the expense of the owners corporations, such as –

· artificially designating common property or services as private lots, retaining their ownership and leasing them to the owners corporation

· entering into long-term supply contracts with owners corporations, and

· appointing themselves or their associates as the owners corporation manager and using their position to control access to information about the owners corporation’s affairs.


There are 4 groups of stakeholders in a strata titled development – Developer, Owners, 
Owners Corporation Committee and Owners Corporation Manager.


The function of the developers is to build and sell the development to the owners. The 
entire development must eventually be owned by the owners of individual lots, with the 
balance (common property) being owned by the Owners Corporation. There shall be no 
other categories of owners.


The developers must also provide a costed Maintenance Plan for the first 20 years of 
operation. This shall be the basis for the Maintenance Fund. Cost Variations in excess of 
10% from the said Maintenance Plan shall be borne by the developer.


The liability of the developers shall be the same as any housing developer/builder.

Owners shall have the right to elect a committee to represent them. The committee is to act 
honestly and in good faith in carrying out its duties for the common good of all owners.

OC Managers are appointed to guide and assist OC Committee to act honestly and in good 
faith in accordance with the Owners Corporations Act and any other laws of the land.

The Owners Corporation Act must address the desired outcomes and not the inputs. 
Regulation of the inputs is a reactive response to the creativity of OCM’s in coming up with 
schemes to deceive OC Committees.

If an OC Manager complies with the regulations; does it mean that they have acted 
honestly and in good faith? If the owners are disadvantaged; then, would the Government 
(which drafted the regulations) be responsible to make good to the owners?
Are the enhanced general obligations under Option 5A sufficient or are the additional obligations under options 5B, 5C and 5D needed, and if so, why?

AY:
If Option 5A is adopted, the developers’ obligations should commence from the date on 
which the project can delivered to the purchasers.

Are the ‘further expanded’ obligations under options 5B or 5C necessary or should the Queensland or New South Wales approach, as applicable, be adopted without change?

AY:
As discussed above, OC Act should be regulating outcomes rather than inputs.

Why would the ‘building defects’ obligation be necessary?

AY:
The developers’ liability shall be the same as any other housing developer/builder. Is there 
any reason to deviate from this?
If it is desirable to expand the rule-making power to include rules on smoke drift, renovations and access to common property:

· Should Model Rules also be made on those subjects, and if so

· are the proposed Model Rules based on reasonable presumptions about what most lot owners in owners corporation would regard as unobjectionable, and are they adequate?

AY:
Can’t all the individual issues given below be classified under one item (i.e. Responsibilities 
of Owners) with these individual issues being examples?
· simply expanding the current rule-making power to enable owners corporations to make rules to protect the –

· quiet enjoyment of other occupiers during building works

· structural integrity of the building, and

· value of other lots

· smoke drift from private lots

· keeping pets

· protection of: the quiet enjoyment of other occupiers during works to renovate lots or changes to the external appearance of lots; the structural integrity of the building; and the value of other lots, and

· access to common property and services.

· controlling smoke drift from private lots

· protecting: the quiet enjoyment of other occupiers during works to renovate lots or changes to the external appearance of lots; the structural integrity of the building; and the value of other lots, and access to common property and services.

On the issue of pets, I urge serious consideration be given to disallowing pets in multi-storeyed strata titled units unless there are special facilities provided for pets in the Common Property. 

Would a Model Rule on fire-safety advice to tenants, in principle, be unobjectionable, and if so, why?

AY:
If the fire-safety advice is for the well-being of the tenants; then, I don’t think this is the best 
way of achieving the desired outcome. It would be better to have clear signs/directions in 
the common area and at the back of the front door of each unit.

How would we monitor whether a copy of the House Rules has been passed to the tenant? 
Is Owners Corporation going to keep a copy of all tenancy agreements and attachments?

It is more reasonable to make all owners to be responsible and liable for all occupiers of 
their property.

Do all or only some of the options improve the position of owners corporations and why?

AY:
Only those options which specify the desired policy outcomes and acknowledge the roles 
and responsibilities of the developers, owners (and their agents), and owners corporation 
managers.

If we go down the prescriptive track; then the owners corporation managers and developers 
only have to comply with the prescribed tasks but they can come up with new schemes 
which escapes the safety net. 


The prescriptive approach will always be reactive to the innovation of the developers and 
owners corporation and unless, there is an annual review of the owners corporation act; 
owners will lose millions of dollars.

What additional justification, if any, is needed for the proposal for the joint and several liability of lot owners for breaches of owners corporation rules by their tenants and invitees?

BS:
Owners who have investment properties and/or use their apartments for Short-stays (such 
as Airbnb or service apartments) could and should be a subject to additional charges 
(special levy). In the majority of cases, tenants do not look after common property in the 
same manner as owner-occupiers. The owner-occupiers should not be liable for expenses 
resulting from tenants’ negligence.

Is it sufficient simply to expand on the existing duties of committee members to address the issue raised, or is a complete reformulation of committee members’ duties, along the line of the Associations Incorporation Reform Act, necessary, and if so, why?

AY:
All committee members must be subject to anti-fraudulent laws including breach of trust 
and fiduciary duties such as those required of a company director. This is enshrined in the 
requirements to “act honestly and in good faith” and with “due diligence”; but is never 
executed.


Committee Members should make known to all owners of their relationship/common 
interest/financial interests with the developer and Owners Corporation Manager by way of 
presenting a Statutory Declaration to each and every owner.


If the government refuses to enforce the provisions of the existing Owners Corporation Act 
2006; the government is not protecting the owners and acted in favour of the big 
businesses at the expense of poor owners.


Committee Members owe all owners a duty of trust. The only time when we have problems 
is when Committee Members do not fulfil their duties of trust and owners do not trust them. 
There are laws in place to take errant owners to court; provided the Committee has fulfilled 
its duty of trust.
BS:
There should be a mandate for committee members (e.g. a maximum of 2 years with at 
least a 2 year break). For example, a committee member should not be allowed to be on 
the committee for extended periods of time such as 3 consecutive years. The entitlement to 
serve shall be applied on a lot basis such as, joint owners from a lot shall be not allowed to 
serve in rotation.

What risks or unintended consequences might arise with options 8A, 8B and 8C, which propose extending the powers of owners corporations to deal with community building, water rights and abandoned goods?

AY:
8A should be what a caring Committee would do to keep all owners together.


8B is giving an errant Committee, which obviously does not command the trust of owners, 
more power. 8C cannot proceed without due legal hearing from the owners in VCAT or 
some other tribunal. The grievance committee is a joke.


8C should only be implemented after the owner(s) have been informed over a period of 1 
year. If the goods belong to an owner’s tenant; then, it is the owner’s responsibility to inform 
the tenant and the tenant may claim from the landlord. The cost of disposal shall be 
charged to the owner.

What is the best approach for dealing with abandoned goods on common property, and why?

AY:
Refer above.

What are the benefits and risks of the additional power proposed for goods that block access?

Decision-making within owners corporations

How might the limitations on proxy farming have negative consequences for the governance of inactive owners corporations?

AY:
Proxy farming is only one of the many ways of allowing the views of owners to be heard.


Given the abuse of proxies, it is recommended that we look at other alternatives such as 
balloting.


It is getting meaningless when Committee Members and Owners Corporation Managers 
can manipulate the proxy system through soliciting of proxies to remain in control.


There are many incidences where the Committee and Owners Corporation Manager work 
together to avoid a quorum at General Meetings and not to conduct such meetings in a 
democratic way.


The Committee should be responsible for encouraging the participation of the owners and 
not look for ways to make their undertakings easier. Again, this is enshrined in the 
requirements for them to “act honestly and in good faith”. 

BS:
Proxies could be allowed to be present and vote at AGM and SGM but a proxy from a real 
estate agent should not be allowed on the committee. It should be made very clear if a 
proxy from a real estate agent also works for the OC Manager. In such case it should be 
ruled as a conflict of interest and the proxy should not be allowed to vote at AGM/SGM/ 
else.

Which approach to giving owners corporation managers decision-making powers in Option 9B is the more effective and why?

AY:
Definitely, NO. Owners Corporation Managers are commercial entities and should not be 
trusted to always act in favour of the owners.


Owners Corporation Managers may refer to the owners by way of ballots.


Counting of ballots should be conducted under the scrutiny of all interested parties 
including the Committee.


It may sound stupid but the largest Owners Corporation Manager counted votes, for the 
Election of Committee Members, in privacy without even the scrutiny of the incumbent 
Committee, following an AGM.

What are the risks of giving owners corporation managers decision-making powers in the absence of a licensing or enhanced registration scheme for managers?

AY:
Unless and until the registrar for managers starts acting and penalizing registered 
managers, without fear or favour; whatever we do, it is just a cover-up for a corrupt 
industry.

Is further relaxation of the special resolution process required for inactive owners corporations and, if so, which alternative under Option 9C is preferable and why?

AY:
There is no need to amend the existing special resolution processes. All that is required is 
innovation on the part of Owners Corporation Managers to reach out to owners to ensure 
that the democratic process is upheld.

How might reducing the size of an owners corporation committee and providing for who can arrange a ballot improve its functioning?

AY:
The current Act provides for a minimum of 3 to a maximum of 12 Committee Members; it 
does not specify that a Committee must have 12 members.


I suggest that the Annual General Meeting decide by way of an ordinary resolution on the 
size of Committee for the upcoming session only.

BS:
Committee members should have responsibilities (even though they all are volunteers). 
Regardless of the number, each member of the committee should go through an induction 
process and accept its duties.

Dispute resolution and legal proceedings

How well do options 11A and 11B address the issues raised about the role of owners corporations in dispute resolution and the procedures under Model Rule 6?

AY:
If the Owners Corporation Act 2006 is revised to be clear about what is law; it would be less 
expensive to highlight the relevant clauses to the owners and the matter is resolved buy it is 
not and it allows the Committee and Management Corporations to exploit owners.


In reality, the Committee is supposed to work for the people but the Committee Members 
just want to occupy a position which is way beyond their abilities. They seek to lord over the 
owners.


Given the incompetence of the Committee and Management Corporations, all matters must 
refer to a competent tribunal or court of law. In this regard, the expenses in going to court 
should be borne by the Owners Corporation because it does not command the support of 
the owners.


I would be more inclined to Option 11B but the expenses must be borne by Owners 
Corporation as a whole. Otherwise, start living like an all-inclusive community.

What are the benefits and risks of increasing the amount of the civil penalties for breaches of the rules?
AY:
What about penalties on errant Committee Members and Owners Corporation Managers 
especially when they don’t “act honestly and in good faith” and with due diligence”?

Whilst there are errant Owners but there are errant Committee Members and Owners 
Corporation Managers, too.

Which option for reforming the imposition and payment of civil penalties achieves the best balance between fairness and effectiveness, and why?

AY:
The only way forward is to let the Owners have ownership of the rules governing a 
property. If we cannot achieve this in an AGM, bring the decision making process to the 
owners by way of ballots. This would avoid manipulation of proxies and the Committee can 
confidently act on the decisions of the owners.


At the moment, ballots are not being used because it is not convenient or costly and 
Committee and Owners Corporation Managers are looking for ways to implement projects 
without the mandate of Ordinary and Special Resolutions.

Which option, and why, best balances the need for owners corporations to be able to commence legal actions with protection for those lot owners opposed to an action?
AY:
One of the ways is to have affordable legal assistance extended to owners who wants to 
commence proceedings against the Committee and or Owners Corporations Managers. 
This was raised in addressing Question 1 and will allow owners and Owners Corporations 
equal access to litigation as a means of resolution.

All of the presented options assumes that the owner(s) are the villains and takes no action 
on the errant Committee and Owners Corporation Managers.

If Option 13A was adopted, would the current provision of the Owners Corporations Act that empowers VCAT to authorise a lot owner to commence proceedings on behalf of an owners corporation still be necessary?

AY:
There is a reason for the provisions in the Owners Corporation Act 2006 in dealing with this 
and there is no need to change this but the Committee has to command the confidence of 
the owners.

If Option 13B was considered appropriate but the 66 per cent threshold was considered insufficient to overcome the problems identified, would a further reduction to 60 per cent be appropriate?

AY:
As for Question 36.

Differential regulation of different sized owners corporations

Which option, and why, represents the most appropriate way to differentiate the level of regulation of owners corporations according to their size?

AY:
The differences in Strata Title properties is more than just the number of lots.


There are differences between landed strata title lots and multi-storeyed lots. For example, 
balconies in multi-storeyed developments are private properties but construction is not 
allowed so as to maintain a consistent façade. In landed strata-titled developments, there is 
opportunity to keep pets in compounds which is not part of the common property. In multi-
storeyed developments, such compounds do not exist and the higher population density 
presents a real risk of diseases and other health issues. In fact, the RSPCA should be 
consulted on issues animal welfare arising from keeping pets in confined spaces.


Furthermore, strata titled properties are also differentiated in the facilities provided for the 
owners such as swimming pools, gymnasium, tennis courts and security.


I agree that from a financial control perspective, strata titled properties may be 
differentiated by number of units.


I don’t see the need for Mandatory Professional Manager for Tier 1 properties; especially 
given that Registered Owner Corporation Managers are incompetent, ignorant, and 
untrustworthy. Maybe we can review this when the industry becomes more professional.

Is the size of owners corporations in each tier appropriate for the requirements imposed on them and, if not, what should be the size requirement for each tier?
AY:
I believe that the developments should be differentiated by more than the size.
Finances, insurance and maintenance

What other options could be considered to enable owners corporations to recover debts?

AY:
The root of all these problems is that owners don’t recognise the legitimacy of the 
Committee. If there are no such underlying issues; then, let owners decide on what is the 
appropriate action to be taken against fellow errant owners. Otherwise, operation fees will 
be increased to cover legal expenses and the owners have the opportunity to get rid of 
errant Committee Members, too.


To legislate in favour of Committee and Owners Corporation Managers is to deny justice to 
the owners and create a ruling class.

Should the amount of any fee bond be left to owners corporations to set and, if so why?

Should a maximum amount be set out in the Act and, if so, what should that amount be?

Would it be more efficient if fee bonds were held by the owners corporation itself, the owners corporation manager or the RTBA?

AY:
No, this becomes an incentive for the Committee to lord over fellow owners. They 
volunteered to accept the duty to manage but does not have the right to manage. If they 
want to have the right to manage; then buy more than 50% of the lots in development.

Should owners corporations be able to recover costs that exceed the debt or should they be capped at level of the debt?

AY:
The level of debt should be capped at a level to be decided by Owners Corporation through 
a Special Resolution (refer to my responses to Questions 26 and 27).


If the Committee cannot manage within the budget; they can always resign and let 
someone who is more competent to take over.

Which of the ‘litigation costs’ options better achieves a balance between financial equity for lot owners, encouraging alternative dispute resolution and discouraging unnecessary use of lawyers?

AY:
None of the options because it does not allow the lot owners to make a similar claim 
against the Committee and Owners Corporation Managers.


All of the options are biased to the Committee and Owners Corporation Managers and does 
not lend an ear to the grievances of lot owners.

What would be the cost of increasing the minimum public liability insurance amount to $20, $30 and $50 million?

AY:
We should not be thinking of increasing public liability insurance amount but make the 
Owners Corporation Manager and Committee liable for not improving the OH&S in the 
development.

How might the equity achieved by the powers proposed under Option 16B outweigh the potential problems?

AY:
Option 16B. It is fair and equitable.

In relation to the proposal under Option 16B for differential levies for insurance policy premiums (where a particular use of a lot increases the risk) should owners corporations be:

· required to apply to VCAT for the appropriate order, or

· permitted under the Act to apply the appropriate levy as of right, leaving it to an aggrieved lot owner to apply to VCAT for any remedial order?

AY:
The reality is that the Owners Corporation Manager will claim on the Owners Corporation’s 
insurance policy and let the insurance companies claim against each other on the event of 
“levy lot owners for the cost of damage to common property caused by them, their lessees 
or guests that is not covered by insurance or where the cost is less than the excess 
payable” and all owners will suffer with an increase in premium at the next renewal.

Which option or options do you prefer for maintenance plans and funds, and how does the option or options address the issue?

AY:
Please refer to my responses before Question 15.


The developer is in the best position to advise purchasers of the maintenance and 
operation cost of the development; and purchasers will become aware of the estimated 
future and recurring cost of the property which they purchased.

Should a general obligation be imposed to deposit in a fund the amount necessary to implement the relevant plan, leaving it to individual owners corporations to resolve on the appropriate part of annual fees or should some fixed proportion of fees be set in the Owners Corporations Act?

AY:
If we have a maintenance and operations budget; we should collect on the basis of the 
budget and paid into the respective fund.

If a general obligation, should the resolution as to the amount to be set aside be an ordinary or special resolution and should it also be stipulated in the Act that the designated part of the fees must be adequate to fund the plan?

If a fixed proportion of fees, what should that be for both types of fund?

Where an owners corporation needs to make an assessment of how much of its general repair and maintenance costs arise from a particular use of a lot, what criteria or principles should it apply in making the assessment?

AY:
A potential problem arises when we have short-stays such as Airbnb. In apartments which 
does not have a full time concierge, short-stays should be prohibited.


Where a full-time concierge is available, a fee should be levied on each registered guest to 
cover for additional services. 

BS:
If there is concrete evidence (CCTV cameras for example) that damage to common 
property was incurred due to misdoing by a tenant or lot owner representing only one lot; 
the responsible person/people from that lot should be liable for all the cost of repair to the 
common property. Owners who always take care of the common property and always show 
due diligence should not be responsible to continuously cover cost of repair to common 
property. 

