Submission – Pru Davidson (via email)

“Consumer Property Law Review: Options for reform of the Owners Corporations Act 2006”
Context for this submission

I am the owner of a one bedroom flat in a block of only twelve. The block was built in the 1970’s. It is quite basic, being two story, with stairs only and no security entrance. Ownership is a mix of owner-occupiers and investors, although not necessarily well educated. There is no committee. Meetings are one year apart, ie the AGM. Inappropriate over-payments were generated by the OC manager. It has been very hard to get traction on a solution because:

The profile of ownership (dispersed and variable capability) makes it hard for owners get a common understanding of the issues caused by the under-performing manager, and the remediation options.
When excessive costs are apportioned across all the flat owners, each amount was not that high. For the investor owners, its tax deductible anyway, but leaves the low income owner-occupiers at a disadvantage and the OC manager is not held to account.
The process for trying to resolve issues just generates more costs for owners, and payments to the offender, i.e. rewards the OC manager (e.g. additional meetings and extra correspondence). This is counter-productive to a solution.

Despite repeated requests to the OC manager to rectify the issues, they ignored the members’ instructions with impunity. They know the members’ only realistic recourse was to move to a different manager, and the first manager would thereby avoid all accountability for the unacceptable risks and costs they generated for the OC.
The OC Manager Contract/agreement is the standard-form, not open to negotiation and too complex for average owners of these very modest properties. An owners’ corporation is made up of individual unit holders who share much in common with consumers generally. Most residential owners’ corporation members are contracting in an inherently personal and domestic capacity, and not in a business capacity. 
They are in a vulnerable negotiating position and the experienced business operator, the OC manager has a very unfair advantage.

When Consumer Affairs Victoria was contacted, they just said, “not us; you’ll have to engage a lawyer”. Of course, legal costs for members of such a small and modest OC are prohibitive.
Solution

Owners Corporations of less than 13 flats should be given full consumer protection through Consumer Affairs Victoria, that is, under the unfair contract terms provisions of the Australian Consumer Law. This would serve as a strong incentive for OC Managers to meet their responsibilities, with less burden on OC members who are ordinary people.

In direct response to the Options Paper: 

	Consultation Question
	 My preferred option
	Comments

	Regulation of owners corporation managers

1.1 Licensing versus registration
	1A
	Full licensing. Much better skills are required, higher entry level, more accountability and greater penalties, and separate to estate agents. They must be disqualified if they have been shown to be of poor character with fraud, deception, handling stolen goods type crimes all precluding them from a license. I am happy to pay more for proper service and to weed out the dodgy managers, including those in cahoots with developers.

	 1.2 Maintaining the knowledge and skills
	2A
	Mandate. Then it can be monitored and will be a powerful incentive for managers to participate. The SCA is too biased towards their members, with unfair practices adversely impacting OC members (as evidenced by the current problems and contracts). The Association could be in a conflict of interest with its membership and may just rubber stamp training attendance or performance.  

	1.3 Unfair terms and termination of management contracts
	3A
	Prohibit unfair terms. Members are not knowledgeable about OC law (and shouldn’t have to be) nor can small OCs afford a lawyer to establish whether a contract has unfair terms. Early termination fees must be banned. Since termination is often based on under performance, a fee just further rewards the bad manager. The manager has already taken out quarterly management fees in advance and does not return a pro-rata amount at termination. If there is a fee, it must be transparent. The maximum must be low and standardized across the industry for different sized OC’s. Therefore, to protect the consumer and reduce the risk of litigation, prohibition is essential.

 

	1.4.1 Money held on trust and pooling of funds
	4A
	Disclosure is essential. In my OC, there is repeated use of a specific contractor, who’s relative works in the manager’s office. This has not been explained by the manager. But my internet research using ASIC, etc. shows their hidden business relationship.

	1.4.2
	4B
	Restrict pooling. Disclosure must be, not just that benefits exist, but how much are the benefits on each of the quotes or purchases undertaken on behalf of the OC. Full records of all income and expenditure must be available at all times. That is, they must be listed on in a financial statement and all the documentation (services requests, specifications, quotes, etc.) must be on file to back it up. 

	Responsibilities of developers, occupiers and committee members

2.1.1 General obligations
	5B
	The new Act/Regs must include all the dot points in this bit of the Options Paper. What the developer puts in place should be obsolete at the first meeting of independent owners who can make informed decisions. The developer is in a conflict of interest position. Developers have been manipulating the new owners for too long, being in a position that is unfair to consumers. Perhaps the developer should not be allowed to retain an interest in their own development. This would significantly reduce the incentive for them to further their own interests at the expense of new purchasers/other owners.

	2.1.2 Obligations regarding building defects
	5D
	This should be in addition to 5B. Ordinary owner occupiers and investors are at the mercy of the large, well resourced and experienced developers who know how to make the most for themselves. The ordinary consumer needs protection from this. It might cost the developer more, and they might claim that this will increase the cost of an apartment. However, if there is still ‘a buck to be made’ the developer will absorb it. Or if the cost goes up, it is a small price for a consumer to pay to get better protection for the very expensive asset they have just bought. All four requirements in this option should apply.

	2.2.1 Resolutions and records
	6A
	The Register must include the email address of the owner, along with the other contact details as currently collected. Members must be allowed to view their own records and not be forced to ‘pay for copies’ as the only avenue of access.

Cost to see own records must be fairer

Currently extremely unfair. The ‘supervision costs’ charged by managers acts as a de facto fee. And it is exorbitant and outrageous. Minimum of 1 hour and minimum $175, when it is typically the receptionist is supervising (at $20-$25/hr). Any charge related to a member accessing their own records must be capped low by Regulation, so there is no deterrent to monitoring our own records.

There must be a minimum structure of record keeping stated in the Regulations, especially now that OC managers state they keep digital records only. File names must be in plain English. It must be clear which Lot made a request for service. The records must not be a jumble of generic named files or named with numbers. Files must be saved in sub categories, meaningful to OC memberships.  Categorised records must be chronologically obvious. Members must be able to get a copy of the digital record, say on a USB, and take it away to read.

	2.2.2 Access to private lots
	6B
	It’s logical to ensure maintenance access is available. The results benefit all members, even if only in appearance or reducing insurance liability/risk rather than increasing amenity. 

	2.2.3  Alterations and repairs to common property
	6C
	-

	2.2.4 Rule-making powers and Model Rules
	6E
	Model rules are preferred. They are adequate as proposed. They are a model. I assume members can vote for other clauses if they decide. A model is good for consumers, otherwise novice owners could add wording that was ambiguous. However, the exception is owners should not be able to change any external appearance to their lot without approval from the OC. For example sun awnings, balcony balustrading or air con units – these should all be consistent, not a mish-mash of individual choice, which would devalue the property overall.

	2.2.5  Responsibility for compliance with owners corporation rules
	6F
	Makes arrangements and expectations clearer to everyone.

	2.3 Duties of committee members
	7A
	The light touch option is good for smaller OCs where there are few people and few skills to call upon. The other option would be too scary for novices and are more appropriate for large and valuable OC’s where the owners are more likely to be professionals.  Considering how hard it is to get volunteers, if their obligations are too onerous, there will be even less. A committee should only be mandatory for OC’s with more than 12 members.

 

	Powers of owners corporations regarding community building, water rights and abandoned goods

2.4.1 Community building
	8A
	Yes, a cost for community building activities should be the norm. But how the OC addresses it should be up to them to vote. It should only apply to OCs above 12 members, because 12 members and below are small and local enough to for their own organic communities to emerge and respect each other. It is the large OCs that have more problems, especially where the absent investor owner does nothing for that OC community, and may even cause detriment to the community through short term rentals, or never volunteering for the committee. A cost to help offset that for others would be beneficial. 

	2.4.2 Water rights
	8B
	Water on common property is common property and could be harvested and must be managed accordingly

	2.4.3 Abandoned goods
	8C
	OCs must have adequate power to remove. Cost of alternative storage must be borne by the owner of the goods. If there is an owner of the goods who says ‘yes, I am going to move them’. This must be done in a reasonably short time, and not allowed to drag on. The common property must be useable for the purpose it was intended, and that is not to meet one owner’s storage requirements.

	Decision-making within owners corporations

3.1.1 Proxies and voting limitations
	9B-1
	This should only be introduced in conjunction with full licensing of managers. The manager could make decisions within the confines of model rules for inactive OCs. It allows for smaller OCs to be as active or inactive as they choose, from time to time (given that the pool of potential volunteers for the committee is small). It is important that the manager not be allowed to make any big decisions or decisions from which they benefit, as their decisions would be conflicted by self-interest.

	3.1.2 Decision-making powers for managers
	9C
	Treat unopposed special resolutions as interim resolutions. Owners must be given the chance to object. Proxy farming should be prevented. It gives an unfair advantage to experienced and well resourced members, such as developers.

	3.2 Committee size and processes
	-
	I am in a small OC and do not have a view on this.

	Dispute resolution and legal proceedings

4.1.1 Matters initiated by owners corporations
	11A
	Exempt owners corporations from the need to engage the internal dispute resolution process for matters they initiate. This does not preclude prior or interim discussions with the offender, and withdrawal of the matter, if the offender resolves the issue. In fact, initiating proceedings may bring the offender ‘to the table’ instead of procrastinating.

	4.1.2 Dispute resolution Model Rule
	11B
	This rule revision is much more practical and being flexible, will suit a variety of circumstances.

	Civil penalties for breaches of owners corporations rules

4.2.1 Civil penalty maximum amount
	12A
	The amount must be enough to act as a deterrent. In fairness, the amount should go to the OC shared account to help offset any costs it may have incurred in the VCAT action or its cause

	4.2.2 Imposition and payment of civil penalties
	12C
	VCAT, being experienced and independent should impose the penalty. The potential for a manipulated outcome, and ongoing animosity within the property (bitter neighbours who are inevitably in a mutually dependent relationship) would be too great if OC members themselves were to decide.

	4.2.3 Initiating legal proceedings
	13C
	Apply different thresholds for actions in different Courts. But VCAT should still be the first option for debts and minor disputes. Costs should not be a barrier to smaller OCs seeking fairness and justice.

	5. Differential regulation of different-sized owners corporations


	14A
	Offers the best consumer protection and some incentive for ‘hands off’ owners to step up and participate, instead of the work falling on a few.

	6. Finances, insurance and maintenance


	-
	15A: Require lot owners to lodge bonds for unpaid fees. No views.

15B: Allow owners corporations to adopt payment plans in ‘hardship’ cases only for owner occupiers. This option should not apply to investors, who are by definition in a better financial position than many. Also, it would be a major administrative impost, and somewhat costly for the OC to try to establish the bona fides of a hardship claim, in fact almost impossible if the owner was overseas. Monitoring repayments would also be an impost.



	
	15C
	Allow owners corporations to recover pre-litigation debt-collection costs from lot owners. It is not fair for OCs to be out of pocket at all due to poor behaviour by a member. There is already enough work for a volunteer committee. There should be no incentive for recalcitrant owners to avoid their obligations, such as feeling that they won’t have to pay for the problems they’ve caused.

	
	15D
	Empower VCAT to make default judgements. Special efforts should be made to reduce owners corporations’ costs and make it easy to achieve justice given that an OC member relationship is different to those between unrelated parties at arm’s length.

	
	15F
	Empower VCAT and courts to award all reasonable costs. Taking any action at all is a big undertaking for any OC made of novices. Just marshalling enough people to decide to start a matter is a lot of work for non-professional OC members. They will not do it lightly. OCs would not use lawyers unnecessarily unless they are very wealthy members, which I assume are in the minority. Following it through is a lot of work, so when the OC has to make the issue formal, the process should be as easy as possible and ensure that all costs are covered. I suspect shysters count on the daunting nature of a formal VCAT or court process to put off attempts by OCs to get recompense.

	Insurance
	-
	16A & B no preference. Except that there should be an independent expert who calculates the additional lot liability. Seems this should be set when the development first commences and if it needs amendment later, the expert must use transparent and repeatable criteria for calculating the liability. Either party could take it to VCAT if agreement could not be reached.



	Maintenance plans and maintenance funds


	17A

17B

17C


	Yes, more OCs should have a plan. Otherwise there is a temptation to keep putting off the maintenance. It is good to have visibility of the long term expenditure needs of the property.

Yes, the plan should be funded through annual fees. It is essential that maintenance can be carried out in a timely manner to retain the safety and value of the property. The OC members should not be forced through an additional administrative exercise (eg raising levies) to get essential work done. Currently, some owners delay the maintenance by not paying a levy on time. The value of the fund can be a selling a selling point.

Yes a contingency is needed for bigger properties.

	Increased expenditure arising from lot use
	18
	An expert may be used to assess the extra cost from particular use. They must use transparent and repeatable criteria for calculating the cost difference. The expert should consult the OC committee members to learn more about the pattern and intensity of particular use that has /will occur over time. Using an expert will help alleviate disputes about the cost. The price of the expert should be borne by the lot who has engaged in a particular use driving the extra cost.

	7. Part 5 of the Subdivision Act

7.1 Common seals
	19
	Remove the requirement for an owners corporation to have a common seal and substitute with two signatures. A problem could arise where the OC is not active, and the owners are absent investors. It will be hard to get signature. Scanned signatures, via email, should suffice. Perhaps if two members are not available, one member and the OC manager can sign in lieu. 

	7.2.1  Procedure for initial setting of lot liability and lot entitlement
	20D


	It must be done by an independent, licensed surveyor. Transparent, standardized criteria must be developed for Victorian use. The novice consumer must be protected from unfairness by the experienced, well resourced, self-interested developer.

	7.2.2 Current provisions for changes to lot liability and entitlement
	20E
	-

	7.3 Sale and redevelopment of apartment buildings
	21A
	It is essential that the onus is on the developer to submit plans that explain why the social and economic benefits outweigh the costs to residents. It is essential that all proposals go to VCAT because this is where anything unfair proposed by the developer can be identified and removed. It is not fair to put the onus on an OC owner, who may be elderly, stressed and daunted by ‘the might’ of the developer and the process.  Even a competent owner should not be burdened and deterred by an excessive administrative process that ultimately profits the developer. There should be low cost/low effort protections for the average consumer.

	8. Retirement villages with owners corporations
	-
	No preference


In addition:

	Problem
	Trap for OC members
	Solution: Change the Act/Regs/actions taken by CAV

	There is not enough transparency in the meaning of the items in the Description of Services, within the Annual Fee (for example the ‘Public Officer’), nor within the ‘Additional Services’.
	Members find it hard to understand what they are actually being charged for and cannot challenge the vague explanations of the Manager. This imbalance in expertise is unfair to the average OC member. 
	CAV should provide guidance, using a populated model contract that is well balanced and fair (not the just the empty version currently on their website).  The services listed would be those that are relevant to the OC law in Victoria and give plain English definitions of each.

This would educate consumers and give them a benchmark contract they could use to compare with those provided by OC management companies.

	Case in point: the manager charged a fee for the ‘Public Officer’ but could not explain what this role was, nor what service the role had given to the members.
	CAV told a member the role was unknown to them. The members requested a refund. The manager easily ignored the request.
	Small OC’s should be given full consumer protection by CAV, that is CAV takes action on behalf of the consumer for recourse (without the OC member having to use a lawyer)

	The manager was in breach of a number of its responsibilities. They were informed in writing, and were expected to address the issues within a ‘reasonable period’ of time. 
	There is no definition of ‘reasonable period’. CAV refused to provide advice of what would be regarded as a ‘reasonable period’
	CAV should protect members of small OCs with and give members such advice directly 

	Whilst the managing company has remained the same for many years, in recent times, the actual individual looking after our OC has changed often. At several recent AGMs the individual claims ‘they have just been given the file and have not had time to get up to date’.
	Actions are not taken by manager and questions from the previous year go unanswered. The individual has often had the file for more than a month. Members do not know what length of time is reasonable for a new individual to learn about our small OC. A month seems more than enough, especially when the AGM date is clear. There is an undue burden on members to keep track of all the issues and cost anomalies over a period of years. Management companies should be accountable for sending Individual managers to AGMs very prepared.
	Managers should get penalised if they do not give the service they have been paid for. Penalties should be a % refund to members and/or penalty points recorded by CAV with too many causing them to be suspended or struck off.

	Fee increases are too high and written into the standard-form contract, which most OC manager companies refuse to negotiate, behaving more like a cartel.
	Fee increases are much higher than CPI and OC members are not sophisticated negotiators, nor do small OCs have much to bargain with. This puts small OCs in an unfair position.
	CAV should give a sample fee increase that is a true reflection of cost increase in the OC manager industry, and not let the SCA dictate.


Yours sincerely,

Ms P Davison
