Submission – Robert Evans (via email)
List of consultation questions

Regulation of owners corporation managers

What option do you support, and what are the features of that option that make it the most practical and cost effective way of improving the quality and conduct of owners corporation managers?

There is a fundamental malaise afflicting the Owners Corporation Industry to wit poor management, unethical conduct, non-transparency and imposition of hidden costs.   

Accordingly the only way in improving the quality and conduct of owners corporation managers is by way of the introduction of a licensing scheme which would improve the quality in the delivery of a management service and make owners corporation managers more accountable by way of imposing appropriate penalties which are not solely at the discretion of the Director of Consumer Affairs Victoria.

There should be a Property Management Licensing Scheme which would licence and administer the operation of Owners Corporation Managers on the one hand and Real Estate Property Managers on the other.

When comparing the breadth of responsibilities of an Owners Corporation Manager to that of a Real Estate Property Manager the differences are breathtakingly obvious yet Real Estate Property    Managers are licensed and Owners Corporation Managers are not.

What other eligibility criteria should be considered under Option 1A or Option 1B?

Similar to Real Estate Licensing prior to obtaining a licence the licensee must have a minimum amount of experience (for example 1 or 2 years).

What other matters are important to consider for the transitional arrangements under Option 1A?

Provisional licensing for existing Managers who would then be required to meet full licensing requirements within 12 months if not grandfathered due to existing experience and knowledge.   
Which option, and why, would be more effective in ensuring the ongoing knowledge and skill of owners corporation managers?

My preference is Option 2A.
What evidence is there of the benefits of continuing professional development for owners corporation managers, or for property occupations more generally, in Australia or overseas?

A continuing professional development program will at the very least ensure commitment, engagement and recognition by all Stakeholders that a minimum standard of training has been established.  

If continuing professional development is preferred, what steps could be taken to ensure the ongoing quality and appropriateness of the training, and to reduce the risk of exploitation by training organisations and participants?

As a regulatory body Consumer Affairs Victoria should establish an advisory committee complemented with industry experienced Stakeholders to provide a framework for establishing and implementing an industry based training program.  The training program to be delivered by reputable educational institutions such as RMIT, Holmesglen or Deakin.
What other options are there to support the ongoing maintenance of the knowledge and skills of owners corporation managers?
None come to mind.
Which option is fairer to both parties and why?

The introduction of options within Option 3A would be much more palatable to Managers when compared with Option 3B whereas Option 3B would be the obvious option for the Client.

Option 3B would be totally destabilising for Managers.

If Option 3B was to be introduced the termination of a contract on the basis of ‘without cause’ should be by way of a special resolution (75% of all members) and not by way of a simple majority at a general meeting. 

Under option 3A, if certain terms are to be prohibited as unfair what types of terms should be prohibited and what types of terms should not be prohibited and why?

For example, while a requirement for an owners corporation to pay a pre-determined fee in the case of an early termination is not inherently unfair, is there nevertheless a case for prohibiting such fees on the grounds that they may be unfair and may intimidate owners corporations from terminating management contracts?

Prohibited

9a. 
Initial terms greater than 5 years

9b.
Contracts with the Developer or associate company for the first 5 years.

9c.
Assignment of contracts

9d. 
Excessive notice periods of greater than 28 days

Not Prohibited

9e.
Option terms based upon market price review comparing companies of comparable size both in staffing structure and number of Clients.
Should ‘reasonable’ notice be quantified under Option 3B and, if so, for how long?

Refer 9d above.
What is the best and fairest way to exercise the termination right under Option 3B?

As an Owners Corporation Manager there is no best and fairest way.  ‘Without Cause’ contracts essential defeat the purpose of entering into a contract other than for establishing required services and fees.  This option would be extremely destabilising.
Are the disclosure requirements proposed under Option 4A sufficient to address potential conflicts of interest for managers and, if not, what other measures are required?

It’s not the requirement to disclose which is the issue it’s the penalties which should apply which is the issue.  In other words the Act may have disclosure requirements but are Managers meeting the requirements?  If the penalties were severe enough it would place Managers on notice that if they do not disclose then there would be significant consequences.  

Is Option 4B sufficient to address the issues arising from the pooling of funds, or is the extra level of regulation under Option 4C required, and if so, why?

Option 4B is preferred to Option 4C.

Funds should only be available for pooling between Owners Corporations in the same subdivision with the same plan number.

Otherwise funds should be separated and held in accounts in the name of each specific owners corporation.

Where Managers pool funds from different owners corporations the account within which these funds are held are to be characterised as a trust account, must be audited annually and the interest earned be deposited in the Victorian Property Fund (same as REIV trust account interest).

Where a Manager utilises separate bank accounts for each plan of subdivision they should not be subject to audit unless deemed prescribed as this will increase costs significantly to the small Owners Corporation.

Pooling of accounts other than in respect to a multiple of Owners Corporations in the same plan must not continue (who benefits from the interest where funds are pooled?).
What are the risks, if any, of unintended consequences arising with the measures proposed in Option 4B or Option 4C?

Option 4B - no unintended consequences

Option 4C - Pooling of funds promotes the misappropriation of the interest earned

     - Significant cost imposts. 

Responsibilities of developers, occupiers and committee members

Are the enhanced general obligations under Option 5A sufficient or are the additional obligations under options 5B, 5C and 5D needed, and if so, why?

Preferred option is a sub set of 5A, 5B, 5C & 5D are as follows:

15.1
Retain existing developer-obligations under the current Act

15.2
Prohibit Developers from appointing themselves or their associates within the first 10 years

15.3
Limit the duration of any non-management agreement made by the Developer in relation to the Owners Corporation and under which they benefit to three (3) years.

15.4
Additional Developer’s obligations under Option 5B should also be included.
NB. The contract entered into with a third party Manager should be for the length of the maximum term according to the Act as Managers incur significant time and expense assisting the Developer in transitioning the completed building to an Owners Corporation. It is said that it takes up to three (3) years for an Owners Corporation Manager to transition the building (year 1), establish relationships and bed in contracts (year 2) and provide direction and advice and reinforce Client trust (year 3).  
Are the ‘further expanded’ obligations under options 5B or 5C necessary or should the Queensland or New South Wales approach, as applicable, be adopted without change?

Refer 15 above
Why would the ‘building defects’ obligation be necessary?

The proposed obligations appear reasonable to me; the bond would be returned (subject to specific requirements) and the costs to fund independent building reports negligible.

Building maintenance manuals etc. are a current requirement and where conflicted that party should abstain from voting.
If it is desirable to expand the rule-making power to include rules on smoke drift, renovations and access to common property:

· should Model Rules also be made on those subjects, and if so

· are the proposed Model Rules based on reasonable presumptions about what most lot owners in owners corporation would regard as unobjectionable, and are they adequate?

Passive smoke restrictions should be enforceable (amend model rule).

Renovations are dealt with more often than not by adding rules additional to the Model Rules

Access to common property is identified in a plan of subdivision especially where limited Owners Corporations are involved.

Model Rules should dwell on the external appearance and what members can or cannot do.

Otherwise Model Rules are adequate for the small Owners Corporations.
Would a Model Rule on fire-safety advice to tenants, in principle, be unobjectionable, and if so, why?

Yes as it would relate to their personal safety. Whether or not a Model Rule is required is subjective.
Do all or only some of the options improve the position of owners corporations and why?

A number of the Option 6 options improve the position of the Owners Corporation such as:

Option 6A- greater clarity

Option 6B- provide greater certainty of access given order from VCAT

Option 6C-greater certainty

Option 6D- in respect to smoke drift a rule would provide the Manager with direction in responding to a complainant.

-in respect to pets there is no need

- in respect to renovations, access to common property rules are currently being made and included in  Rules of Owners Corporations and registered on title.

Option 6E- model rules relating to the matters specifically referred to in the options paper should be developed.

Option 6F-don’t agree with the intent

Option 6G-Vicarious Liability should be extended to Landlords.
What additional justification, if any, is needed for the proposal for the joint and several liability of lot owners for breaches of owners corporation rules by their tenants and invitees?

A Landlord must have obligations to the Owners Corporation in regard to the actions of their tenant but not necessarily the invitee of the tenant.
Is it sufficient simply to expand on the existing duties of committee members to address the issue raised, or is a complete reformulation of committee members’ duties, along the line of the Associations Incorporation Reform Act, necessary, and if so, why?

I do not see a need for a complete reformulation of committee member’s duties and accordingly an   expansion of existing duties would suffice.

What risks or unintended consequences might arise with options 8A, 8B and 8C, which propose extending the powers of owners corporations to deal with community building, water rights and abandoned goods?

 In my opinion there are no risks or unintended consequences in extending the powers of the Owners Corporation in regard to the items mentioned and other matters which are currently being dealt with in the industry. The intended laws are in effect catching up with what is currently occurring in the industry.
What is the best approach for dealing with abandoned goods on common property, and why?

The process in dealing with abandoned goods on common property must in the end be effective and efficient.

Members/residents leaving goods on common property and the process of removal surely must be dealt with by way of a rule/s which apply to the owners corporation.

In any event any goods left on common property should have a notice placed on or about the goods advising that the Owners Corporation considers the goods to be abandoned and will be removed with 3 working days and retained by the Owners Corporation for a further 28 days where after the goods will be destroyed or sold.

In the event that the Owners Corporation incurs a cost to store the goods for the 28 period then upon recovery of the goods (by the owner) that cost must be reimbursed to the Owners Corporation prior to the recovery. 
What are the benefits and risks of the additional power proposed for goods that block access?

More than likely the ‘goods’ will be a vehicle and the concern in respect to obstruction would be one requiring immediate removal.

In the event that the issue is to do with obstruction then the power provided needs to be such which authorises immediate removal/relocation of the vehicle in question.

The mechanism to be employed to remove the vehicle poses the more difficult question and while the benefit would be obvious the downside is in relocating the vehicle to a safe place while not causing damage to the vehicle. 

Decision-making within owners corporations

How might the limitations on proxy farming have negative consequences for the governance of inactive owners corporations?

I see no negative consequences in respect to limiting ‘proxy farming’ on the basis that the meeting in question would be better represented where those present had equal voting rights or rights proportional to their respective units of entitlement..

Given that a quorum was not present those who could not or did not attend would have the opportunity of opposing the interim decisions made.
Which approach to giving owners corporation managers decision-making powers in Option 9B is the more effective and why?

Option 9B-2 is the preferred option and accordingly the Act should be amended to provide additional powers to the Owners Corporation Manager such powers which can be removed or quarantined if that is the decision of the Owners Corporation at a general meeting.

Again appropriate changes within this context is essentially catching up with what is actually occurring in the industry.
What are the risks of giving owners corporation managers decision-making powers in the absence of a licensing or enhanced registration scheme for managers?

For the professional, experienced and ethical Manager affording them extended powers only enhances the outcomes for an owners corporation irrespective of licensing or enhanced registration requirements.

For the rest there are significant risks which can only be minimised by having a penalty system structured to ward off unethical behaviour. 
Is further relaxation of the special resolution process required for inactive owners corporations and, if so, which alternative under Option 9C is preferable and why?

At least an interim special resolution should deemed to have been passed in the event that a quorum is present and there are no votes against the resolution.
How might reducing the size of an owners corporation committee and providing for who can arrange a ballot improve its functioning?

A maximum of seven (7) committee members will in the first instance increase the possibility of voting by ballot (votes cast based upon units of entitlement) but notwithstanding a maximum of seven could be seen as being a more cohesive and effective governing body.

In reducing the maximum number to seven (7) greater emphasis should be placed upon having sub committees to support and provide specialised advice when required.

If there was ever a requirement to conduct a ballot of the Committee then I would question the functionality of the Committee.      
Dispute resolution and legal proceedings

How well do options 11A and 11B address the issues raised about the role of owners corporations in   dispute resolution and the procedures under Model Rule 6?

Option 11A-I agree with this proposal noting that the Manager & essentially the Committee should be afforded a degree of insight as to whether mediation would be of assistance.

Option 11B- A 28 day timeframe is much more appropriate, either party has the right to apply to VCAT for determination via mediation and grievance sub committees are already happening. 

What are the benefits and risks of increasing the amount of the civil penalties for breaches of the rules?

In my opinion there is no downside in increasing penalties. 

A penalty should include the reasonable costs incurred by the successful party plus an additional amount based upon the severity of the proven breach.
Which option for reforming the imposition and payment of civil penalties achieves the best balance between fairness and effectiveness, and why?

Refer 33 above
Which option, and why, best balances the need for owners corporations to be able to commence legal actions with protection for those lot owners opposed to an action?

Option 13C provides the appropriate flexibility notwithstanding it also could create problems in respect to the $100K threshold which could well be exceeded prior to the (legal) matter being determined.

Before determining legal action by an ordinary resolution a recital paper must be made available justifying reason/s for initiating the action (if approved) and expected outcomes.  This paper should be accompanied by expert advice supporting the expectations of the promoters of the legal action. 
If Option 13A was adopted, would the current provision of the Owners Corporations Act that empowers VCAT to authorise a lot owner to commence proceedings on behalf of an owners corporation still be necessary?

There are always exceptions so no harm in retaining the above power.
If Option 13B was considered appropriate but the 66 per cent threshold was considered insufficient to overcome the problems identified, would a further reduction to 60 per cent be appropriate?

No comment as Option 13C is preferred.

Differential regulation of different sized owners corporations

Which option, and why, represents the most appropriate way to differentiate the level of regulation of owners corporations according to their size?

The proposed options table (Table 1) raises a couple of questions:

What is an independent review and what if any will be the legal responsibilities of the reviewer

What are the requirements to be a ‘professional manager’?

Would not a Maintenance Plan Fund act as an emergency Contingency Fund replenished by a subsequent special levy.

In respect to the nine Lots or less the fact that Lots are not insured would disadvantage those Lots which have insured in the event the Lots are substantially damaged. 

Not one of the options appropriately differentiates how each tier should be regulated. 

Tier 2 should have a professional manager unless it is determined not to have a manager at the first general meeting after the amendments become enforceable. 

Is the size of owners corporations in each tier appropriate for the requirements imposed on them and, if not, what should be the size requirement for each tier?

Considered appropriate.

Finances, insurance and maintenance

What other options could be considered to enable owners corporations to recover debts?

Option 15A- I don’t agree as the cost to administer and keep current would be a burden on the Owners Corporation

Option 15B- Payment plans should not be administered by the Owners Corporation. If members have financial concerns they should seek independent advice bearing in mind the failure to pay the full amount of the periodic levy within the required timeframe attracts penalty interest.    

Option 15C- Permit owners corporations to recover pre-litigation debt collection costs from Lot owners.

Option 15D- permit VCAT to make default judgements.

Option 15E-Align VCAT’s costs power with that of the Magistrates Court

Option 15F – refer option 15E
Should the amount of any fee bond be left to owners corporations to set and, if so why?

There should be no fee bond (refer above).
Should a maximum amount be set out in the Act and, if so, what should that amount be?

Refer above.
Would it be more efficient if fee bonds were held by the owners corporation itself, the owners corporation manager or the RTBA?

Refer above

Should owners corporations be able to recover costs that exceed the debt or should they be capped at level of the debt?

The owners corporation should be able to recover all reasonable costs incurred in recovering debt including the debt itself.
Which of the ‘litigation costs’ options better achieves a balance between financial equity for lot owners, encouraging alternative dispute resolution and discouraging unnecessary use of lawyers?

The current Act requires that the Owners Corporation be advised by the member of their current address.

Annual fees are reflected in the Agenda and minutes of each annual meeting.

Unless the member can prove beyond reasonable doubt that they were not aware of their financial commitment to the Owners Corporation and that they were unaware of the requirement to pay the annual levy and the frequency of payment then ALL costs incurred in recovering outstanding fees must be to the account of the delinquent member. 

What would be the cost of increasing the minimum public liability insurance amount to $20, $30 and $50 million?

Irrespective of the cost of increasing the public liability cover the need to have a higher level of cover would be determined by the complexity and size of the Owners Corporation. Cost should not be the determining factor in setting a minimum public liability value.
How might the equity achieved by the powers proposed under Option 16B outweigh the potential problems?

In adopting Option 16B there are no potential problems. 
In relation to the proposal under Option 16B for differential levies for insurance policy premiums (where a particular use of a lot increases the risk) should owners corporations be:

· required to apply to VCAT for the appropriate order, or

· permitted under the Act to apply the appropriate levy as of right, leaving it to an aggrieved lot owner to apply to VCAT for any remedial order?

47 b. should apply.
Which option or options do you prefer for maintenance plans and funds, and how does the option or options address the issue?

A long term maintenance plan should be an exhaustive list reflecting upon all possible long term maintenance requirements.

However in the event that an unforeseen item (an item not reflected in the maintenance plan) needs repairing then the cost of that item should be paid out of the existing maintenance fund.

The Owners Corporation should, based upon an ordinary resolution, be able to determine the level of funding of the maintenance plan notwithstanding that the level of funding does not fully complement the plan.
Should a general obligation be imposed to deposit in a fund the amount necessary to implement the relevant plan, leaving it to individual owners corporations to resolve on the appropriate part of annual fees or should some fixed proportion of fees be set in the Owners Corporations Act?

Refer 48 above

If a general obligation, should the resolution as to the amount to be set aside be an ordinary or special resolution and should it also be stipulated in the Act that the designated part of the fees must be adequate to fund the plan?

N/A.
If a fixed proportion of fees, what should that be for both types of fund?

N/A.
Where an owners corporation needs to make an assessment of how much of its general repair and maintenance costs arise from a particular use of a lot, what criteria or principles should it apply in making the assessment?

Additional costs should be charged retrospectively based upon an assessment of what has actually occurred and not what is anticipated to be incurred; a much more objective approach. 

Part 5 of the Subdivision Act

What, if any, risks arise from removing the requirement for owners corporations to have and use a common seal?

Nil risks; delete use of common seal.
How much should developers’ property rights regarding initial settings of lot liability and entitlement give way to considerations of fairness?

Developer’s have no property rights other than on the basis that they own Lots within the Plan of Subdivision. 
If developers’ rights should give way to fairness, which of options 20C to 20E for the initial setting of lot liability and entitlement best ensures fairness, and why?

Apply Option 20D.  Greater the guidance greater the certainty.
Under what circumstances could options 20B to 20D be implemented by the developer rather than a licensed surveyor (which would be cheaper and quicker)?

Under no circumstances should the Developer be able to influence the setting of Lot liability and Lot entitlement.  Being cheaper and quicker should not be a consideration.
To what extent should the surveyor (or developer) be required to set out how the criteria were applied in achieving the settings?

However the units are determined the Unit Schedule should be accompanied with a statement which simply and clearly outlines how the units were calculated.
Under Option 20E, is 30 days a reasonable time for an owners corporation to notify Land Victoria of changes to lot liability and entitlement?

30 days appears reasonable.
How might the proposal to reform the process for VCAT applications be sufficient to balance the rights of the majority of lot owners against those of a holder of the majority lot entitlement?

No comment

Which option, and why, is the best and fairest way to provide for a more flexible process to sell buildings governed by owners corporations?

Option 21B-provides a measured approach incorporating the ability to obtain a plan by simple ordinary resolution.

In this way at least a plan is able to be presented to and understood by the members which may allay concerns which may never have come to light given the requirement for a special resolution.

The special resolution voting is democratic along the lines of a referendum and with ability of a Lot owner to make application to VCAT for the plan to be cancelled or amended. 

Under Option 21D, which voting thresholds and VCAT processes are preferable, and why?

Age of the building should not determine voting thresholds.
Under Option 21E, which sub-alternative is preferable, and why?

Option 21E-2 (refer 60 above).
If the ‘less restrictive’ sub-alternative, should the special resolution be 75 per cent of lot entitlement only and should the burden of proof be on the applicant rather than the respondents?

No.
To what extent do the options to reform the Subdivision Act in improve decision-making processes within owners corporations?

Provides for greater certainty and the ability to apply a more democratic decision making process.

Retirement villages with owners corporations

Which option, and why, better achieves the aim of ensuring that the operation of owners corporations in retirement villages conforms with both the Owners Corporations Act and the Retirement Villages Act?

No Comment!
If Option 22A, which sub-alternative, and why, better resolves the problems involved in the combining of annual meetings for owners corporations and retirement villages?

No Comment!

