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Consumer Property Law Review


Owners Corporations Act

I saw an article in the local Leaders paper for submissions on the above.

I am chairman of a small block of flats that are 2 storey. There is no lift, air conditioning or pool and our yearly annual costs are under $15,000.

Before I get to my views on some of the options offered, I would like to make some further points.

Balconies

I read about fires often in apartments. Recently there was a fire in a large block in Docklands that was caused by paper/cardboard being stored on a balcony. Further there was a fire in Carlton in a public commission block where paper/cardboard on a balcony was set alight from what the newspapers suggested was a cigarette butt thrown from a balcony of a different apartment.

In my opinion balconies should not be used for storage areas. Although balconies are probably classified as private areas and not common, there is obviously a need to do something here.

I understand that section 129 of the Act says that owner has to maintain in good repair the external visible part of any private land. Can this section be amended to make it clear that this includes balconies and that the OC can take action say through VCAT to order the removal of flammable material and any other material which may effect the enjoyment of other apartments? 

Further some balconies have collapsed due to too much weight on them (parties etc). Can any information be provided through the proposed booklet or through the Act as to how much weight can be placed on balconies? Can the OC get reports from engineers as to what weight is appropriate and make an order on the apartment owner as to how much weight can be put on a balcony?

Booklets

I note that in the discussion paper, education of the managers is an option. In addition to this there should be booklets available to the committees of OC of the basic requirements involved in running an OC. As Chairman I found it difficult to get information from our manager when things were out of the ordinary. Also some things which I thought we were bound to do are not required after reading the discussion paper.

Tiers

I note that the lowest tier for an OC would be less than 10 units. I feel this should be less than 13 units. A lot of blocks around me in Stonnington have 10 or 12 units and are 2 storey. We are older buildings and I suggest that the annual running costs would be low compared to new blocks being built. To have us in the same tier as 49 apartments which have lifts, air conditioning etc is unreasonable.

Windows

I can’t see in the discussion paper about the responsibility of looking after windows. From what I have been told it depends what is in the subdivision plan as to who is responsible (either the OC or private owner). Can it be made clear in a section of the Act as to who is responsible? If not can there be a clear rule say in the model rules that the OC can make a decision on this that overrides the subdivision plan?

Water leaks in Buidings

I believe the Water Act governs leaks in buildings. To make it clear can the OC have a section on this. 

I understand that the owner of an apartment is liable for damage if there is a leak. The administration of what is involved and what action can be taken (eg in VCAT) needs to be clear. Also the proposed booklet could have information on this.

Overcrowding

This is becoming a real problem. 2 bedroom apartments are not built for 10 or more people to live in. 

I understand that there are no regulations on this and that councils and OC are powerless to do anything.

Can this be looked at?

Hoarding

Hoarding is dangerous for the occupier, emergency services officers if they have to enter the apartment and other apartment occupiers due to large flammable materials being stored in the apartment. 

Can anything be done on this. Can the OHS Act handle these situations and if so can the proposed booklet explain what an OC can do?

REGULATION OF OC MANAGERS

I prefer option 1B where the managers have to complete an initial training requirement.  Asking questions to our present manager on requirements can be difficult. I had to get legal advice as to whether we had a case against tree roots that came into our property. I would have thought the manager through their experience would have known this but alas no.  Also we get some umms and ahhs at the AGM from the manager when questions are asked.

I prefer option 2B that an annual program of information and training for managers should be undertaken. Perhaps this could also be made available to apart holders also.

I prefer option 3A

I prefer option 4A

RESPONSIBILITIES OF DEVELOPERS , OCCUPIERS AND COMMITTEE MENBERS

2.1 I prefer option 5A

2.1.2 In regards to a defect bond, consideration should be given to neighbouring properties who are damaged when the development is being built.

2.2.1 Option 6A seems appropriate

2.2.2 Option 6B seems appropriate

2.2.3 Option 6c seems appropriate

2.2.4 Option 6D & F seems appropriate

2.2.5 Option 6 G has problems. If the tenants are doing drugs/ice would the lot owner be responsible. Also if the lot owner decides on an inspection usually tenants get enough notice to clean up the apartment and make everything normal. Tenants responsibility is usually to the landlord. Perhaps the tenancy agreements can be changed to say that the model rules are also a condition of the tenancy and that the OC is also a party to the agreement. The manager could sign each tenancy agreement on behalf of the OC. If there is a breach then the OC can also go to VCAT to enforce the model rules if the landlord doesn’t want too.

2.3 I prefer Option 7B. In regard to question 22 happy for the expansion of the existing duties of the committee members. Again the proposed booklet would give information as to what the duties are.

2.4.1 Happy with Option 8A

2.4.2 Option 8B seems reasonable. Also are leaks on private property could be made clearer.

2.4.3 Option 8C again seems reasonable. With abandoned goods, perhaps a notice can be placed on the goods in a proforma notice by the manager stating that the goods are to be removed in 14 days  and any ownership in the goods are relinquished. There would be no right for compensation etc.

3.1.1 Option 9A seems ok.

3.1.2 I prefer Option 9B

3.1.3. I like Option 9C. Especially the resolution being an interim resolution. The resolution could be sent out via post where the resolution would be passed if less than 25% of the unitholders object to it.

3.2 Option 10A seems reasonable for large OCs.

3.2.2 Option 10B seems reasonable.

4.1.1 I like Option 11A if it means that a dispute resolution process is the 1st step before litigation.

4.1.2 Speedy resolution process is a priority. 

4.2.1Option 12A. An increase in the penalty to $1,100 for 1st breach and then $2,200 for subsequent breach seems appropriate. 

4.2.2 I like Option 12B 

4.3 I like Option 13A

5. Being chairman of a 2 storey small apartment block, I would prefer that under Option 14A, tier 3 should be for lots less than 13. There are lot of old apartment blocks around Stonnington who have lots 12 or less. To be included in Tier 2 as a 50 lot apartment block would place unnecessary regulation on our block. Having said that I note that no mandatory building insurance is to be included in tier 3. For a 2 storey block I think the insurance has to be mandatory. For instance if there is fire on a top unit which spreads to the roof. Usually the roof is common property. If the lot owner or tenant doesn’t have money then the other lot owners will have to pay for the damage.

Also in our block, if there is not enough funds available, then funds are raised via a special resolution. So not having a maintenance plan for small apartment blocks at least should not be a concern. 

6.1 I like Options 15B, C and F. We are fortunate that we haven’t had to take this type of action so I’m happy to defer to others who have had experience in this area.

6.2 I like Option 16B.  For tier 3 (less than 13 lots) I would have thought $20 million for public liability would be enough. Also for question 47 I prefer b). 

6.3 I prefer Option 17A, subject to tier 3 being for less than 13 lots, Not 10. Also option 17 C seems ok. As to the questions asked, I think it should be left to individual OCs’ to resolve the appropriate part of the annual fees (question 49)

6.4 I like Option 18. As for question 52 I would have thought tradesmen etc would be able to give an idea as to cost. If there is still a dispute then VCAT can decide.

7.1 Option 19 seems reasonable

I have no further comments to make since it has taken me quite some time to look at the options paper and make the above comments. I hope my comments have been helpful and I commend the department for looking at changing the Act.

Shane Dooley

