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AUSTRALIAN INSTITUTE OF CONVEYANCERS (VICTORIAN DIVISION)
CONSUMER PROPERTY LAW REVIEW

RESPONSE TO SALE OF LAND AND BUSINESS OPTIONS PAPER
The Australian Institute of Conveyancers (Vic Div) (AICVic) provides the following response to the above Options Paper:
PART A: Sale of land process

Pre-sale information

Option 1 – provide reasonable estimates of financial liabilities for off-the-plan sales.

Question 1    -  The S.32 provisions already allow for the vendor to provide an estimate, with the consequence being that if the financial liabilities do exceed the estimate, that would most likely be after settlement occurs and there would be little likelihood of obtaining compensation from the vendor.   The vendor may not be able to provide a ‘reasonable’ figure until much later in the development timeframe.  Likewise it would be difficult for a vendor to estimate what Council and water rates would be, post settlement.   As these decisions are out of a vendor’s hands, only a rough estimate would be possible.   There is merit in providing a notice to the purchaser that once the plan has been registered, new rates will be struck and other charges, such as owners corporation fees will apply.
Question 2 -  We do not agree that compensation should be available – it would add to the complexity and create more difficulties.
We do not believe that the inclusion of building and pest inspection  reports should be included in the S.32 as a mandatory provision.

With regard to disclosing material facts that may be a psychological stigma to a potential purchaser, the determining of what such a material fact would comprise, would need to be explored more fully.    It would be difficult to know where to draw the line on these issues.
Misleading and deceptive statements about land for sale

Option 2 – Agreed

Auctions

Option 3 – Agreed 

Question 3 -  The operator/facilitator of online auctions should be subject to the licensing requirements of Victoria, even if they are outside the State.    In addition the identity of bidders in online auctions is difficult to determine.   Perhaps they should be required to register to assess their bona fides.
Option 4 -    We do not believe that regulation is required.   Common sense should prevail and agents should be encouraged to hold auctions in the afternoon.

2.
Contract of Sale

Option 5A – Preferred

Question 4 - The risk of repealing the prescribed standard form of contract of sale could lead to increased costs charged by professional bodies.  The current contract appears to be working well and avoids confusion.

To try and constrain the addition of special conditions to a prescribed standard form of contract of sale would be difficult.  The list would be endless.   We strongly believe that there is merit in mandating general conditions in legislation so that they are not able to be amended by special 
conditions.    Some practitioners make numerous alterations to the General Conditions via Special Conditions causing great confusion for  consumers.
In each of Options 5A, 5B and 5C mention is made of  clarifying what constitutes ‘filling up’ a contract by estate agents.   This is clearly an issue and should be addressed by regulatory means.   Often a real estate agent will include a special condition without the parties or their practitioners approving them.   In many instances they are nonsensical and unenforceable.
Deposit Moneys

Option 6A – Repeal S.27.

Following further canvassing of members of AICVic we have found that the consensus is that S.27 should be repealed.  The administrative burden is becoming too onerous.

There would certainly be a backlash from agents, as they would not be able to access to commissions earlier.  Note however, that conveyancers must wait until after settlement to be paid. 
However, if all stakeholders indicated that there is still a need to ensure deposit monies are preserved until settlement, then the S.27 provisions of the Sale of Land Act are an anomaly which should be repealed.

In other jurisdictions where sellers use bridging finance or deposit bonds, etc. there has been no indication that this has caused significant difficulties.   It is merely a matter of educating consumers.

The administrative burden has become so significant that some practitioners charge their vendor client an extra fee to handle the S.27 process.  There are even some practitioners who refuse to be a party to the process at all or try and charge the vendor for even accepting a S.27 and submitting it to their client to sign (which is a clear breach of S.42 of the Property Law Act).   

Question 6 -  A transition period of 12 months would appear fair to give the industry and the public time to digest the decision and to plan what they may need to do if they are buying.

Clearly there would need to be a general condition included in the prescribed contract of sale allowing for the use of deposit bonds and bank guarantees.   If estate agents are advising sellers not 
to accept deposit bonds or bank guarantees then one must ask if there is an ulterior motive, i.e. that they will not receive an early release of their commission.

Deposit Bonds have existed in New South Wales for many years and presumably the regulations covering their issue have been well and truly refined to ensure they work satisfactorily.

3.
Question 7 -  If Option B is chosen, then the seller should provide a written undertaking to the purchaser that he/she will not further encumber the property.
S.27 has been tinkered with a few times but it still provides  major headaches for conveyancers.

PART B – Buying property ‘off-the-plan’

Option 7A – Preferred

Question 8 -  An  appropriate timeframe for a buyer to end an off-the-plan sale after being advised of an amendment to a plan of subdivision would be 21 days.
Question 9 -  In relation to Option 7B, a 20% deposit for investors will be very unpopular and  is really a political question and therefore should not be included in the Sale of Land Act.    Other bodies, such as the State Revenue Office, are already using mechanisms to dampen down investors pushing out  first home buyers.

In relation to whether or not a 20% deposit would increase the ability of a developer to raise finance, is a question that may be more appropriately answered by mortgagees.

PART C – Terms Contracts and Rent-to-buy arrangements

Option 8 -     Agreed.

Rent-to-buy options are certainly problematic for vulnerable buyers and, after reading the stakeholder feedback, it is clear that there are relevant reasons why terms contracts for residential property should also be prohibited.
Question 10  - no comment

Question 11 -  There is no reason to exempt commercial property sales from the terms contract provisions in the Sale of Land Act.

Land Banking –

Option 9 – Agreed

Moneys paid under an ‘option agreement’ should be paid to a legal practitioner, conveyancer or estate agent and held in trust until the option is exercised or the buyer ends the option agreement.    

In addition, independant legal and financial advice should be mandatory before a person enters into land banking schemes.

Questions 12, 13 and 14 – no comment.
4.

PART D:  SALE OF LAND AND BUSINESS PROTECTIONS WITHIN THE ESTATE AGENTS ACT

Small Business Statements

Option 10 – Agreed.

Question 15 -  No comment

Question 16 -  No comment

Question 17 -  Do not anticipate any

Statements concerning finance

Option 11 – Agreed

As the practice still exists, the provisions should be relocated to the Sale of Land Act.    We have concerns about estate agents referring buyers to particular mortgage brokers or finance companies owned by the estate agency.    There is no transparency, especially where commissions are paid.
Questions 18 and 19 – no comment

PART E – MODERNISATION OF THE SALE OF LAND ACT

Option 12 – Agreed

Question 20 – S.27 as previously noted.

PART F – DISPUTE RESOLUTION, OFFENCES AND REMEDIES

Arbitrators, conciliation and mediation of disputes

Option  13B   -  Preferred

Questions 21 and 22 – no comment

Offences and Remedies

Option 14 – Agreed

Question 23 – no comment

Relevance and appropriateness of offences and penalties

Option 15 – Agreed
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