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Motor Car Traders (General) Regulations 2018
Explanatory statement

Proposed Motor Car Traders (General) Regulations 2018

This statement explains the content of the proposed Motor Car Traders (General) Regulations 2018 (the proposed Regulations)

The proposed Regulations, to be made under the Motor Car Traders Act 1986 (the Act) will remake parts of the Motor Car Traders Regulations 2008 (the existing Regulations). They will be made concurrently with the proposed Motor Car Traders (Fees) Regulations 2018, which prescribe licence fees and other fees under the Act. 

The redrafting of the existing Regulations into these two separate sets of regulations is consistent with current drafting practice. 
Regulation 16 and Schedule 2 of the existing Regulations, which deal with fees, have been removed from the proposed Regulations as a result. 
Authorising Provisions

The proposed Regulations are made under section 90 of the Act.

Affected Parties

Motor Car Traders

The proposed Regulations impact on current and potential licensed motor car traders. As at 30 June 2017, there were 2,056 licensed motor car traders. The number of new entrants was 158 during 2016/17.  

Proposed Regulations

The existing Regulations were made on 1 December 2008 and are due to sunset on 1 December 2018. The existing Regulations have been reviewed and it is proposed to remake them in substantially the same form but with certain minor amendments, and with fees regulations provided for separately in the proposed Motor Car Traders (Fees) Regulations 2018. The key amendments include an adjustment in the reasonable cost to repair a damaged motor car; additions to the list of prescribed changes licensees must alert the Business Licensing Authority of; and a number of amendments for clarity. 
PART 1 – Preliminary

Regulations 1 to 6 set out the objectives, authorising provision, commencement, revocation and definitions.

Regulation 7: Exemptions (Amended)

Regulation 7 sets out exemptions so that sales at public auctions by local councils, of deceased estates, and by insurers where the car in question would cost $4,800 or more to repair, are exempted from the operation of the Act. Sales of new motor cars, and sales at auction of damaged or recovered stolen motor cars, are exempt from the operation of certain parts of the Act. 
Regulation 7(1)(c)(i) has been CPI adjusted so that the reasonable cost to repair a damaged motor car has increased from $4,000 to $4,800. 

Regulation 7(5) exempts AKN Pty Ltd ACN 120 745 851 from the operation of the Act. This company specialises in mobile cranes and was found to be legally captured by the Act yet does not trade in motor vehicles. It has been exempted since 2008, but has changed its company name. 
PART 2 – FORMS

Part 2 – Forms comprises regulations 8 to 15. These regulations provide a link between the Act and the actual forms set out in the schedule to the proposed Regulations.

Regulation 8: Prescribed Sign

Regulation 8 states that, for the purposes of section 34 of the Act, the prescribed form and particulars are those set out in Form 1. The particulars require the name of the licensed motor car trader or LMCT and the licensee’s licence number.

Regulation 9: Dealings Book 

Section 35(1) of the Act requires, “every motor car trader must cause a dealings book in the prescribed form to be kept at the premises at which the business of trading in motor cars is carried on”. 

In addition, section 35(2) requires licensed motor car traders to make dealing book entries as prescribed in the regulations and must ensure that entries are signed as prescribed.

Section 35(9) permits a dealings book to be kept in an electronic readable form but the entries must be copied onto paper, signed and stored. 

Regulation 9 gives effect to Section 35 by prescribing the entries of acquisition and disposal of motor vehicles in Form 2.

The purpose of the dealings book is to provide traceability of motor vehicles by recording key vehicle identification and owner details. This information assists with ensuring motor car trader compliance, in the resolution of contractual disputes and also assists the Victoria Police with motor vehicle theft investigations.

Form 2 requires the following prescribed entries:

Acquisition Details

· Registration Number or, if unregistered, Trader’s Stock Number

· Make/Model

· Type of Vehicle

· Built date if it appears on the vehicle

· Compliance date

· Vehicle identification number (if the vehicle identification number is not available, other number capable of identifying the vehicle)
· Date of Acquisition

· Odometer Reading

· Name and address of person from whom the vehicle acquired, or 

· Name and address of auction business from which vehicle acquired or received

· Security interest (if any) held by

· Security interest (if any) amount paid out in discharge

· Date security interest paid (if any)

· Signature of person from whom vehicle acquired or

· Signature of person authorized to sign on behalf of the auction business from which vehicle acquired or received

Disposal Details 

· Sold to (name and address)

· Date of Delivery

· Odometer reading

· Roadworthiness certificate

· certificate number

· certificate date

· Date notice of acquisition sent to VicRoads
· Date notice of disposal sent to VicRoads
· Date registration cancelled and plates returned (if applicable)

Regulation 10: Declaration of eligibility of potential employees 

Regulation 10 states that for the purposes of section 35A(3) of the Act the prescribed notice is Form 3. A motor car trader must not employ any person in any customer service capacity unless the motor car trader has been given a notice in the prescribed form that contains a declaration of the person stating whether or not he or she:

· has had a claim admitted against the Motor Car Traders Guarantee Fund; 
· is a partner or director or involved in the management of a partnership or body corporate that has had a claim admitted against the Fund; 
· has within the last ten years been convicted or found guilty of a serious offence; 
· is for the time being disqualified from holding a licence; or
· is for the time being disqualified from being employed in any capacity in connection with the business of a motor car trader. 
In addition to the completion of Form 3, an employee must also provide the licensed motor car trader employer with a copy of a police check. 

Regulation 11: Forms of notice to be displayed on used vehicles
Regulation 11 states that for the purposes of section 52(1) and section 52(2) (g) of the Act, the prescribed form of the notice and the prescribed particulars are in Part B of Form 4.
Regulation 11 also prescribes minimum point type and colours for specific headings in the Form.
Some text in the form has been changed. 
Regulation 12: Form of notice of absence of warranty 

Section 54(2C) of the Act states, “A motor car trader who offers or displays for sale a used motor car to which this section will not apply if the car is sold must ensure that there is attached to the car a notice in the form required by the regulations stating that the car is sold without any obligation under this Act to repair or make good any defects that the car may have”.

Regulation 12 states that for the purposes of section 54(2C) of the Act, Part A of Form 4 must be attached to a used vehicle.
Some text in the form has been changed. 
Regulation 13: Form of defect notice

Regulation 13 states that for the purposes of section 55(4) of the Act, the form of a notice relating to a defect in a used motor car is Form 5. Form 5 sets out the identification of the used motor car, such as make and model, registration number and vehicle identification number or other identification number, a description of the defect(s), and estimate of fair cost of repairing or making good the defect(s).

Provided this notice has been attached to the used motor car, has been signed by the purchaser and a true copy provided to the purchaser, and the estimate by the motor car trader of the fair cost of repairing or making good the defect is reasonable, the defects on the notice are not subject to the statutory warranty under section 54 of the Act.  

Regulation 14: Statement verifying document to inspector

Regulation 14 states that, for the purposes of section 82AA(1B) of the Act, the prescribed form is Form 6. Section 82AA(1B) requires a person providing a dealings book kept in an electronically readable form to an inspector to prescribe a prescribed statement verifying that the document is a true record of the dealings book.
Regulation 15: Inspectors’ powers forms

Regulation 15 states that, for the purposes of Section 82AM(1) of the Act, which provides for an embargo notice to be issued by an inspector, the prescribed form is Form 7.

PART 3 – CONDUCT BY MOTOR CAR TRADERS

Regulation 16: Prescribed changes in relation to licensee (Amended)
Section 20 of the Act sets out the changed circumstances that licensees are required to notify the Business Licensing Authority of within 14 days. These include cessation or appointment of a director to a body corporate, the cessation or commencement of a business at a particular location or any other prescribed change. Regulation 17 prescribes several other changes that by virtue of section 20 of the Act require notification to the Business Licensing Authority within 14 days, namely if:

· a licensee ceases to carry on business as a motor car trader under a name authorised under a licence;
· a licensee commences carrying on business as a motor car trader under a name or names in addition to or in substitution for the name of the licence;
· a licensee changes the business address or telephone number of any premises from which a motor car trading business is conducted; 
· a licensee changes the address of any Internet site maintained by the licensee for the purpose of the motor car trading business; 

· there is a change in the majority shareholding of a body corporate that is a licensee;

· a person ceases to be or is appointed as a company secretary of a body corporate that is a licensee; or

· a person ceases to be or is appointed as a manager of the motor car trading business.
The last three of these requirements are new. They are aimed at ensuring that changes to the control structure of a licensee are notified, so that additional checks can be conducted, if necessary, to ensure that a licensee is controlled by appropriate persons. 
Regulation 17: Trader to supervise servants and agents

Regulation 17 provides a general level of responsibility on motor car traders to supervise and control each servant and agent to ensure compliance with the Act and Regulations. A penalty of 10 penalty units applies for breach of this regulation.
Regulation 18: Advertisement or statement in relation to motor car trading business (Amended)
Regulations 18-21 have been amended for clarity. Regulation 18 provides that advertisements published by motor car traders in relation to their businesses must include the letters “LMCT” followed by the licence number of the trader. A penalty of 10 penalty units applies for breach of this regulation.
Regulation 19: Advertisement offering used motor car for sale (Amended)
Regulation 19 prescribes a range of information that must be included in any form of advertisement: 

· the single price of the motor car, inclusive of all fees and duties

· if the motor car is registered, the registration number 

· if the motor car is unregistered, the vehicle identification number, or where the vehicle identification number is not reasonably ascertainable, any other number by which the motor car may be identified.
A penalty of 10 penalty units applies for breach of this regulation.

Motor car traders are exempt from advertising the single price if the used motor car is being advertised for sale by public auction or at a trade auction.

Motor car traders are exempt from providing registration details or the vehicle identification number if the used motor car is being advertised for sale by public auction or at a trade auction and the information is provided in writing upon request. 

Motor car traders are exempt from the disclosure of the vehicle identification number for advertisements on television, movie film or radio offering for sale a batch of six or more used motor cars of the same model.
Regulation 20: advertisement – used motor car for sale by person other than motor car trader (Amended)
Regulation 20 provides that any person other than a licensed motor car trader who publishes an advertisement in a newspaper or motor car specialist magazine must include the following information:

· the single price of the motor car, inclusive of all fees and duties

· if the motor car is registered, the registration number 

· if the motor car is unregistered, the vehicle identification number, or where the vehicle identification number is not reasonably ascertainable, any other number by which the motor car may be identified.
· if the motor car is unregistered - the vehicle identification number, or where the vehicle identification number is not reasonably ascertainable, any other number by which the motor car may be identified.
A penalty of 10 penalty units applies for breach of this regulation.

Sellers are exempt from advertising the single price if the used motor car is being advertised for sale by public auction or at a trade auction.

Sellers are exempt from providing registration details or the vehicle identification number if the used motor car is being advertised for sale by public auction or at a trade auction and the information is provided in writing upon request. 
Regulation 21: Manner of advertisement or statement (Amended)
Regulation 21 requires motor car traders who publish advertisements or statements referred to in regulations 17-20 to ensure that any text included in the advertisement or statement is clear and legible.
A penalty of 10 penalty units applies for breach of this regulation.
Regulation 22: Deposit given before tests to be returned 

Regulation 22 provides consumer protection and a general responsibility on motor car traders to return a person’s deposit following a driving test of a motor vehicle if the person decides not to enter into a contract.
A penalty of 10 penalty units applies for breach of this regulation.
PART 4 – AGREEMENTS AND WARRANTIES
Regulation 23: Agreement for sale of used motor car (Amended)
Existing regulation 22 has been split into two sections for clarity. Those sections are now regulations 23 and 24.

Section 41 of the Act states that “an agreement for the sale of a used motor car by a motor car trader…must contain the prescribed particulars, terms and conditions”. Regulation 22 states the prescribed particulars, terms and conditions are set out in Schedule 2.
Regulation 24: Agreement for sale of new motor car (Amended)
Similarly, section 42 of the Act states that “an agreement for the sale of a new motor by a motor car trader…must contain the prescribed particulars”. Regulation 24 states the prescribed particulars are set out in Schedule 3. 

Regulation 25: Terms relating to certain matters to be in sale agreement

Regulation 25 requires motor car traders to set out in writing in the agreement the terms of any agreement to have defects repaired or made good, to supply or fit any part or accessory, to register or re-register a motor car or to pay or make arrangements for the payment of registration, duty or insurance.
A penalty of 10 penalty units applies for breach of this regulation.
Regulation 26: Warranties 
Section 54(4)(d) of the Act excludes from the statutory warranty for used motor cars any defects, “occurring in the tyres, battery or any other prescribed accessory of the motor car”. Regulation 24 excludes a range of prescribed accessories such as radios, CD players and other types of equipment that are subject to normal wear and tear and that can be easily tested for functionality. 

Regulation 27: Display of information – agreements and warranties

Regulation 27 requires motor car traders entering into an agreement to sell a used or new motor car to ensure that any text in the agreement is clear and legible. 

A penalty of 10 penalty units applies for breach of this regulation
PART 5 – MISCELLANOUS

Regulation 28: Maximum payment on a claim

Regulation 25 prescribes a maximum payment on a claim to the Motor Car Traders Guarantee Fund of $40,000. This maximum amount is consistent with the maximum cash price of $40,000 that is applied to applications for a rescission of the sale agreement under section 45(2) of the Act.

Regulation 29: Documents, accounts and records to be kept (Amended)
Regulation 29 sets out a list of documents, accounts and records that licensed motor car traders must keep. 
Regulations 29 has been amended for clarity.

Regulation 30: Motor car traders must supply copies of agreements etc (Amended)
Regulation 30 sets out a list of documents that motor car traders must supply under section 83C(1) of the Act. 

Regulation 30 has been amended for clarity.

Regulation 31: Infringement notices 

Regulation 28 prescribes breaches of a range of obligations under the Act and Regulations as offences for which an infringement notice may be issued. Infringement notice penalties range from 0.5 to 2 penalty units. The breaches and penalties are prescribed in Schedule 4.

Schedule 1 – Forms 
Form 1: Prescribed Sign

Form 2: Dealings Book
Form 3: Notice to Motor Car Trader by Prospective Person Employed in a Customer Service Capacity
Form 4: Part A – Used Motor Car Warranty (Amended): see above regulation 12
Part B – Used Motor Car Notice (Amended): see above regulation 11
Form 5: Statement of Defects in a Used Motor Car Offered for Sale
Form 6: Statement of Verification
Form 7: Embargo Notice
The previous forms 5, 6 and 7 have been removed. 

Schedule 2: Particulars, terms and conditions for sale of used motor car 

Schedule 3: Particulars for sale of new motor car 

Schedule 4: Infringement offences and infringement penalties
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