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1 EXECUTIVE SUMMARY
The Retirement Village Association (RVA) has undertaken consultation with the industry in preparing this submission, through the creation of a working party with representatives from a variety of operators, through written submissions from large and small, private and public, for profit and not for profit operators, and an industry information and consultative forum.

The RVA supports a greater level of disclosure to ensure that consumers are provided with simple, easy to understand information which assists in their decision making process in the choice of village.  It is important, however, that the consumer is not overwhelmed with information and that it assists, rather than hinders, their enquiries in this regard.

In this light, the RVA supports a single stage of pre-contract disclosure through the use of a simple, straightforward, standard form of disclosure statement which clearly sets out the relevant disclosure information in an easy-to-follow manner.  

The RVA supports the initiative to establish a clear set of matters which either must be excluded or included in a resident agreement.  However, due to the variety of residence documents in villages throughout Victoria, the RVA does not support the notion of a standard form of resident agreement.  The RVA also does not support the imposition of implied terms by regulation into resident agreements.  The RVA believes that all provisions relating to a resident's occupation of a residence at a village are best located in one complete document.

Finally, the RVA considers that a condition report is unlikely to be of assistance generally in retirement villages.
1.1 Disclaimer

This submission has been prepared by the RVA and is intended for the purpose described in this report and not for any other purpose.

2 THE RETIREMENT VILLAGE INDUSTRY
2.1 Retirement Villages in Australia & Victoria
In Victoria there are 360 retirement villages containing 24,898 units and accommodating approximately 37,700 senior Australians (see Jones Lang LaSalle Retirement Village Database). 

Nationally, there are 1,870 retirement villages in Australia, accommodating approximately 160,000 senior Australians. 

This means that on a national basis, about 5.25% of the population over the age of 65 years live in retirement villages. Some States already have significantly higher penetration rates than the national average, with South Australia nearing 8%.

The combination of an ageing population and greater acceptance of living in a retirement village could result in a national penetration rate in excess of 7.5–8% (and in excess of 10% in South Australia) in the next 15 years. This implies a significant rise in demand for new retirement communities.
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Economic modelling done by KPMG-Econtech shows the sector contributes up to:

· $4.7 billion in turnover across the Australian economy, comprising the operations of retirement villages themselves and the broader economy;

· $2.8 billion to Australia’s GDP; and

· 38,000 jobs across retirement villages, construction and other sectors supporting retirement village services.

Growth in the over 65 population in the next four decades highlights growth of some 5 million people.

2.2 The Importance of Retirement Villages 

With an ageing population, the growing role of retirement village accommodation is becoming increasingly recognised and it is widely accepted that the industry’s importance will continue as a source of housing choice for those aged 65 years and over. With rapidly increasing expenditure by State, Territory and Commonwealth Governments on public housing, health and ageing, it is important that governments recognise the interaction between this expenditure and the retirement village industry.

Retirement villages provide valuable infrastructure to local communities. Generally developer and resident funded, they enable Victorian Seniors to have effective social support, improved lifestyle, enhanced health and care along with security of tenure at no additional cost to government.

With the large increases in the population of people aged over 65 to occur in the next 20 years, it is critical that operators continue to invest in the industry so as to ensure that the needs of Victorian Seniors are appropriately met in the future without significant cost to government.  In order to encourage operators to so invest, they must be in a position to plan their business operations with some level of certainty and without a significant increase in the cost of compliance with regulatory requirements.  
The significant impact upon operators of over regulation must be taken into account.  If operators face burdensome regulation in Victoria which impedes village operations or prevents commercial transactions, then operators will develop and transact in other states.  This would lead to a significant burden for Government in Victoria to invest in housing to support older Victorians.
In the experience of the Retirement Village Association, the majority of Victorian Seniors residing in retirement communities are satisfied with or enjoy their village life.  In the recent McCrindle Baynes Village Census  of over 10,000 village residents, 69% said they were very and extremely happy (with only 3% answering they were not happy) and 60% noted they were extremely and very satisfied regarding the extent to which their expectations of their village have been met. 
The RVA also notes that taking into consideration the number of residents in occupation at villages in Victoria, the number of complaints received by Consumer Affairs Victoria is low.  As we understand it in 2010 there were approximately 450 written complaints made to CAV, of which 60% pertained to 2 villages.  Even including those complaints from these 2 villages, this still represents less than 2% of residents living in retirement communities in Victoria.
2.3 Retirement Village Diversity

Retirement villages across Victoria operate under diverse models.  Tenure is offered to residents by way of freehold title, company title, unit trust arrangement, lifetime leasehold or licence, assignable leasehold or rental.  Village financial models address a variety of market needs, from low cost affordable housing to premium first class accommodation with full services.  Physical characteristics of villages range from large broad acre village sites, to small regional and remote villages, and multi level resort style accommodation.

Historically many villages were established in Victoria under a strata title structure, with the resident acquiring a freehold interest in their accommodation.  

However, the implementation of a favourable tax ruling by the Australian Taxation Office in 1994 (known as TR 94/24), led to a significant increase in the development of leasehold villages in Victoria.  The ruling allowed certain concessions to village owners during the development stage which then encouraged private operators to offer leasehold tenure as an alternative to strata title.  This offering leads to a significant cost saving for the resident in terms of stamp duty and GST, while still allowing the resident a long term secure form of tenure.  

Further amendments to the tax treatment of non strata title villages in 2002 lead to the development of the loan/lease model of village.

However, regardless of the type of model adopted (other than a straight rental model), the resident’s tenure is as an owner of their accommodation, or a form of tenure almost akin to ownership, that is, lifetime lease or licence.  In the majority of these villages the resident pays a lump sum in-going contribution for the right to occupy the accommodation as well as a recurrent maintenance charge during the resident’s occupancy for the provision of services available to all residents in the village.  Upon the resident vacating the accommodation, the resident receives a capital payment, being a proportion either of the ingoing contribution paid by the resident for entry, or a proportion of the ingoing contribution paid by the next resident occupant of the accommodation.  

This is quite different to residential rental arrangements or a commercial or retail lease where a tenant merely pays a rental, and has no right to a capital payment at the expiration of the term of the tenancy.  
The interests of the resident and the operator in a village are largely aligned, particularly in those villages where the resident receives the benefit of any capital return in the accommodation during the term of the occupancy.  
In regulating retirement villages, the diversity of product on offer to the market and the unique nature of a resident’s tenure/interest in the village must be significant considerations. 

2.4 The Retirement Village Association (RVA)

The Role of the RVA

The Retirement Village Association (RVA) is Australia’s peak body for the retirement village industry.

The RVA represents over 800 village and associate members nationally and plays a critical role in the ongoing growth and sustainability of the retirement village industry. 

With five regional offices located in Brisbane, Sydney, Melbourne, Adelaide and Perth, RVA membership consists of retirement village operators, managers, owners, developers, investors and industry specialists across Australia.  As the leading industry voice, the principal objectives of the RVA are to:

· lead the building and growth of a sustainable and responsible industry;

· advocate and strengthen our relationships with local, state and federal governments to ensure the best legislative outcomes for the retirement village industry;

· encourage industry excellence and best practice through accreditation and facilitate quality improvement through an effective and relevant professional development program; and

· support and promote the benefits of retirement villages as “the preferred choice of lifestyle for senior Australians”.

3 SUBMISSIONS
The RVA supports a greater level of disclosure to ensure that consumers are provided with simple, easy to understand information which assists in their decision making process in the choice of village.  It is important, however, that the consumer is not overwhelmed with information and that it assists, rather than hinders, their enquiries in this regard.

In this light, the RVA supports a single stage of pre-contract disclosure through the use of a simple, straightforward, standard form of disclosure statement which clearly sets out the relevant disclosure information in an easy-to-follow manner.  

The RVA supports the initiative to establish a clear set of matters which either must be excluded or included in a resident agreement.  However, due to the variety of residence documents in villages throughout Victoria, the RVA does not support the notion of a standard form of resident agreement.  The RVA also does not support the imposition of implied terms by regulation into resident agreements.  The RVA believes that all provisions relating to a resident's occupation of a residence at a village are best located in one complete document.

Finally, the RVA considers that a condition report is unlikely to be of assistance generally in retirement villages.
The RVA's submission in response to the questions set out in the Discussion Paper is set out below.  Questions or headings shown in shaded boxes are taken from those set out in the Discussion Paper. 
1 EXISTING FRAMEWORK 
(Chapter 2 in Discussion Paper)
Regulation-making powers (page 7 in Discussion Paper)

The RVA acknowledges that there is power to amend the form of disclosure statement by regulation due to the definition under section 3 of the Act.  However, if the current 21 day disclosure period set out in section 19 of the Act was to be amended this would require amendment of the Act.  The RVA does not believe that the current 21 day disclosure period needs to be extended or that staged disclosure is beneficial for potential residents for the reasons set out under paragraph 2 below.

Although the RVA supports the proposal for greater information to be provided in the disclosure statement, consideration must be given to strata title villages.  Under section 19 of the Act, the obligation to provide the disclosure statement to a potential resident is an obligation of the manager.  However, under section 3 of the Act the statement must be completed and signed by the owner.  In a strata title village, the owner is the resident.  Consideration must be given to ensure that the resident owner is not overburdened with completing and signing any extensive form of disclosure statement.  Further, the greater volume of material to be included in a disclosure statement to be completed and signed by a resident vendor is likely to slow the sale process.  This is of particular concern where an external estate agent is engaged to sell the unit as agents usually do not have expertise in compliance requirements under the Act.  An unintended consequence of overly burdensome disclosure will be to limit the selling options of outgoing residents.  Unnecessarily complicating the sale and disclosure process will limit the participation of external selling agents as the infrequent nature of their involvement in this sector will mean the risk of non-compliance is too high for many of them.
Q1.
Does existing legislation sufficiently enable residents to compare villages and to understand their rights and obligations?  If so, why; if not, why not?

RVA 1

The current legislation does not sufficiently enable a resident to compare villages, other than the requirement under section 19 of the Act that the resident must be provided with the residence contracts at least 21 days prior to entering into those documents.  

The existing disclosure statement was prescribed at the time the current Act was introduced for the purpose of assisting a resident to assess whether the village owner complied with its obligations under sections 9 and 29 of the Act.  It does not address information to allow a resident to compare villages or understand their rights and obligations.
A simple, short, straightforward disclosure statement is the best alternative to achieve the outcomes sought.
Q2.
Could residents obtain the information they need if there were no regulation but Consumer Affairs Victoria continued to provide the above information?  If so, how; if not, why not?

RVA 2

The general information provided on the CAV website and in the “Guide to choosing and living in a retirement village” is extremely useful to prospective residents to obtain information about their rights and obligations under the legislation.  This information should continue to be provided by CAV regardless of the outcome of the Discussion Paper.
If there were no additional regulation imposed in relation to disclosure, residents wood still be able to obtain the information they require from those villages which voluntarily provide additional information to residents as part of their sales process.  However, without the imposition of additional regulation as to disclosure there would remain a level of inconsistency in the level and detail of information provided which may hamper the effective decision-making process of a prospective resident.

The RVA supports clear simple disclosure which is a requirement under Standard 1.1 of the RVA Accreditation Standards – “All prospective residents are informed of the conditions of residence before entering into any contractual commitment.” 
Q3.
Could residents obtain the information they need under voluntary industry codes of conduct, with Consumer Affairs Victoria continuing to provide the above information?  Why, or why not?

RVA 3

If a voluntary industry code of practice was adopted to require disclosure this would assist residents to obtain this information.  However, this would depend upon the extent of adoption of the voluntary code by village operators and the level of disclosure required under that code. 
The RVA supports clear simple disclosure which is a requirement under Standard 1.1 of the RVA Accreditation Standards. 
2 STAGED DISCLOSURE OF INFORMATION AND DOCUMENTS 
(Chapter 3 in Discussion Paper)
	Q4.
Would staged disclosure better assist prospective residents to:

a)
compare villages and village contracts

b)
make an informed decision about a particular retirement village unit?

Why, or why not?


RVA 4
The RVA strongly supports increased disclosure for consumers considering entry into a retirement village and agrees that it is essential that consumers are able to compare villages in order to make an informed choice.  The RVA accreditation standards are evidence of this. 
The RVA submits that the essential issue for consumers is that they are provided with simple, easy to understand information which assists in their decision making process in the choice of village.  It is important that the consumer is not overwhelmed with information and that it assists, rather than hinders, their enquiries in this regard.

The RVA strongly supports a requirement for a single short form mandatory disclosure document to be provided to the consumer resident at the pre-contract stage.  We have included in Annexure One of this Submission the RVA’s proposed form of disclosure document.

The RVA does not agree that a staged disclosure process will better assist prospective residents to compare villages and make an informed choice in the decision to enter a village.

The RVA is deeply concerned that the staged disclosure concept as referred to in the Discussion Paper does not accurately reflect the actual buying process for entry into a village.  Our members indicate that it can take up to many years for a consumer to move from making a general enquiry in relation to a village, to reserving a unit and entering into a residence contract.  If the staged model were to be adopted this would mean that an operator may be required to provide disclosure material to a consumer on numerous occasions during this process so as to ensure that the consumer receives the relevant up to date information at the time of making each enquiry.  Our members also advise that the conversion rate for an enquiry to a sale is on average, approximately 6.4, that is, 100 enquiries to achieve an average of 6.4 sales.  The sales process may also take many years to convert an enquiry into a settlement – some members have advised that they have recently concluded a sale 15 and 16 years after the initial enquiry.  If staged disclosure were required at the “intermediate” stage, this would create a substantial increase in resources and costs to be borne by a village operator in order to meet the compliance requirements. 
We have set out in Annexure Two some case studies in relation to the buying process.
If disclosure is required at an “intermediate stage”, the RVA is concerned as to how an operator is to determine when its obligation to provide disclosure arises.  If disclosure is required at the time that the resident first makes an enquiry into the village, to provide a resident with this volume of information and material at this stage may overwhelm the resident.  If a resident is provided with this volume of material it is likely that the resident will want to seek legal advice at this enquiry stage and incur unnecessary costs too early in the buying process.  If disclosure is required when the resident is interested in the particular village, how is the operator’s sales staff to determine that the obligation is triggered?  Given the potential consequences for an operator for failure to comply with the disclosure requirements, it is essential that an operator clearly understands when this obligation arises.

The RVA notes that CAV has referred to the recent amendments to the legislation in New South Wales with respect to staged disclosure.  The RVA notes that the requirement under the Retirement Villages Act 1999 (NSW) in relation to intermediate disclosure is that the operator must provide a “general inquiry document” to a prospective resident.  The document is to be in the form and to contain the information prescribed by regulation.  However, although these amendments were introduced into the Act in March 2010 the form required is yet to be prescribed by the Office of Fair Trading in NSW.  The RVA is unable to comment as to the reason for the delay.  However, given that the form has not yet been prepared in New South Wales and there does not appear to be any significant concern in that State as to the lack of the document, this indicates to the RVA that this type of staged disclosure is not required.
The RVA has a significant concern that the volume of material to be provided to residents by way of disclosure must not cause greater confusion and anxiety for residents.  Increased disclosure must only be implemented so as to increase clarity, understanding and transparency for residents.  Merely increasing the amount and provision of documents will not in any way improve resident protection.  The RVA’s strong view is that it is the quality of disclosure, not the volume of material, which is crucial. 
The RVA considers that a substantial amount of the material referred to in the Disclosure Document could be made available upon request.  However it is not practical or relevant for an operator to provide all of this material to all potential residents.
We have set out in Annexure Two an example provided by a member village as to the volume of material which would be required to be provided to a prospective resident on the basis of the information set out in the Discussion Paper.  As will be noted, the volume of material required at the intermediate stage exceeds the volume of the residence contracts.  This clearly indicates that the objective of achieving increased clarity and transparency and comprehension for residents is unlikely to be achieved.  

Further, a staged disclosure regime, and the sheer volume of documentation that would result from that regime, will lead to significant repetition of information and materials to be provided to residents.  It is likely to cause further confusion for prospective residents and increase the burden of reviewing the volume of documentation provided.

The volume of material proposed in the Discussion Paper for disclosure, the requirement that this material be regularly updated so as to ensure that it is accurate and the significant penalty for an operator for failure to comply leads to the conclusion that the compliance costs for an operator will be prohibitive.  The RVA strongly rejects the proposal for this level of disclosure.
The RVA submits that a reasonable balance must be achieved between providing increased disclosure so as to increase transparency and comprehension for residents, and the additional costs of compliance for operators and the penalties for non compliance.  If a reasonable balance is achieved, it should not be necessary for operators to pass on the increased compliance costs to residents.  However, if the volume of material proposed for disclosure as set out in the Discussion Paper is implemented, operators will have no choice but to pass these costs on.
Information disclosure at the intermediate stage (page 8 in Discussion Paper)
In relation to the items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below.  In the responses set out below, where the RVA indicates that it agrees to the inclusion of an item, this means that the RVA agrees to the inclusion of that item in the disclosure statement at the pre-contract stage. 
	Item
	Include/Do not include
	Reason

	Village details

	Common name and address of the village
	Include
	

	Number and size of residential premises and whether they are leased, licensed or strata titled
	Include, but description of size should be limited to number of bedrooms and whether includes a garage
	Information required should be limited to that which is easily available to the operator

	Number of units owned (including the nature of the ownership) and leased (including the length of tenure) by residents
	Include
	However, the RVA notes that for those villages which operate an assignable lease scheme, it may be difficult to determine the length of tenure of the balance of the term of the assignable lease as these will vary across the village

	Nature of ownership or the length of lease of units on offer
	Include
	However, the RVA notes that for those villages which operate an assignable lease scheme, it may be difficult to determine the length of tenure of the balance of the term of the assignable lease as these will vary across the village

	Owner and manager details

	Name and address of the village owner and manager
	Include
	

	The date the manager commenced at the village
	Include, provided that this is referring to the management entity rather than the village manager
	

	Whether there is an on-site representative of the manager 
	Include
	

	Contact details for further inquiries
	Include
	

	Facilities, services and security
	Include details of facilities and services which are currently available.  Do not include security.
	In relation to security, the level and type of security varies substantially across villages and within villages.  In existing village units the prospective resident can physically inspect the village and the unit to assess the security features available.  The RVA agrees to a simple yes/no statement as to whether a security system is provided (see further comments under security screen doors, window locks below)

	Details of facilities and services, including optional services and their cost, and any restrictions on use
	Include details of facilities and services, including optional services which are currently available at the village.  Details as to the cost of optional services should not be included.
	Optional services are often provided by a third party and the operator has no control over the pricing to the resident.  The services are optional so a resident can choose whether to use those services or seek them from a third party. Given the significant penalty for an operator for supplying incorrect information, operators should not be required to set out detailed pricing which is beyond its control.

	Whether the manager is an approved community care provider and, if not, the names and locations of local providers
	Do not include
	Retirement living is a completely different accommodation and service product to community care.  Regulation should not mix the two.  A village operator should not be required to provide information which is not within its control considering the severe penalties for an operator if the information it provides is not correct.  A community care provider may also be a competitor of some operators where personal services are provided.  An operator should not be required to provide information on its competitors. 
Further, operators who want to disclose their “care services” can do so in the section provided for as part of their list of services and facilities.

	Whether there is a residential care facility and, if so, the eligibility criteria and, if not, the location of the nearest facility 
	Do not include
	Retirement living is a completely different accommodation and service product to community care.  Regulation should not mix the two.  A village operator should not be required to provide information which is not within its control considering the severe penalties for an operator if the information it provides is not correct.  
Further, operators who want to disclose their “care services” can do so in the section provided for as part of their list of services and facilities.

	The nearest public hospital, shopping centre and public transport stop
	Do not include
	A village operator should not be required to provide information which is not within its control considering the severe penalties for an operator if the information it provides is not correct.  This information should be easily determined by a prospective resident – it is up to a resident to make enquiries of their own in relation to the neighbourhood of the relevant village.

	Details of security-screen doors, window locks and emergency systems
	Include only a simple yes/no statement that the village has a security system.  If there is a system the village operator can then choose to set out the details of their particular system.

There should be a separate section for emergency call systems.  Include a simple yes/no statement that the village has an emergency call system.  The operator can then choose to set out the details of their particular system.
	The level and type of security varies substantially across villages and within villages.  In existing village units the prospective resident can physically inspect the village and the unit to assess the security features available.  
Emergency call systems should be treated as distinct from security systems in the disclosure document.

	Details of disabled access to units and facilities
	Do not include
	The nature and extent of disabled access varies substantially across villages and within villages. In existing village units the prospective resident can physically inspect the village and the unit to assess the disabled access features.  The Building Code of Australia requires accessibility in any event for new units.  

	Restrictions

	Details of any right of the manager to terminate occupancy
	Do not include
	This information is already set out in the residence contracts and is detailed information which is not useful to be disclosed at this stage.  To set out this level of detail in a document in addition to the village contracts is repetitious and likely to add to the volume and complexity of material provided.  Further, the manager’s obligations are subject to the Act in any event.

	Details of any restrictions on the use of units
	Do not include
	This information is already set out in the residence contracts and is detailed information which is not useful to be disclosed at this stage.  To set out this level of detail in a document in addition to the village contracts is repetitious and likely to add to the volume and complexity of material provided.  

	Details of any restrictions on transfer of the unit to another person
	Do not include
	This information is already set out in the residence contracts and is detailed information which is not useful to be disclosed at this stage. To set out this level of detail in a document in addition to the village contracts is repetitious and likely to add to the volume and complexity of material provided.  

	Details of any restrictions on pets, visitors and car parking
	Include
	RVA member experience is that residents usually want to know whether they can bring pets to the village and rules as to visitors.  This information is easily set out in a disclosure document.

	Details of any right of the manager to relocate residents without their consent
	Do not include
	This information is already set out in the residence contracts and is detailed information which is not useful to be disclosed at this stage.  To set out this level of detail in a document in addition to the village contracts is repetitious and likely to add to the volume and complexity of material provided.  

	Details of any restrictions on the resident’s ability to remove their fixtures during residency and on departure
	Do not include
	This information is already set out in the residence contracts and is detailed information which is not useful to be disclosed at this stage.  To set out this level of detail in a document in addition to the village contracts is repetitious and likely to add to the volume and complexity of material provided.  

	Financial

	The range of unit purchase prices or in-going contributions in the past financial year
	Do not include prices for the past financial year.  Agree to include an indicative price list range for all classes of units in the village on an “as is” basis (that is, that the unit is reinstated to good repair and condition). The indicative price list is current as at the date provided, is subject to market conditions and where relevant is subject to the vendor resident’s approval.  
	Historical information is not useful for residents as it does not necessarily reflect current market conditions. Rather, it would be more useful to provide the resident with the current prices for units at the village. 

	The amount of any in-going contribution payable and whether it is refundable or not, including whether interest is payable
	Include current indicative price list as stated above. 
	

	The amount of any departure fee, or how it would be calculated
	Include the formula for calculating the departure fee
	

	The amount or method of calculating any refund of the in-going contribution, and when it will be paid
	Include the method for calculating any refund and the method for determining when it will be paid
	

	How capital gain or loss will be shared
	Include
	

	The range of recurrent charges and how often they are due
	Include
	

	Owners corporation fees
	Include.  However, if the recurrent charge (maintenance charge under the Act) is also treated as part of the owners corporation fee, this should be all that is required to be stated. 
	

	Who is responsible for different types of insurance
	Include
	

	Who is responsible for the cost of refurbishment or reinstatement of units
	Include
	

	For any capital works, capital replacement or maintenance fund (other than under the Owners Corporations Act 2006) details of its income sources, who determines payments from the fund and on what basis, any property owned by the village owner or manager on which the fund can be spent
	Do not include
	Agree to include the previous financial year’s balance in the sinking fund (if there is one).  Any disclosure greater than this is unlikely to be useful to residents and provide greater detail than is necessary.

	Details of any negative statement by the auditor during the latest year 
	Do not include
	Suggest that the operator makes available at the village a copy of the owner’s statement under section 34(1) of the Act.

	Planning and development

	Details of planning permissions for further development of the village
	Include a yes/no statement as to whether there is planning permission for further development of the village.  Make available the planning permits at the village upon request.
	The information set out in planning permits is likely to be voluminous and confusing.  This information should be made available for inspection upon request. 

	Whether final occupation certificates have been issued
	Do not include
	Settlement in relation to the sale or lease of a unit cannot take place under the Act unless an occupancy permit has issued so this is not required.  It should only be relevant to a resident as to the occupancy certificate for their unit.  Further, many older villages are unlikely to have occupancy certificates. 

	Resident’s rights

	Details of any residents’ committee
	Include a statement as to whether there is/is not a residents’ committee only
	A prospective resident will want to know if there is a residents’ committee, but details as to who is on the committee will not be useful to a prospective resident and committee members may not be comfortable with having their details disclosed.

	Details of any right of residents to determine the design, construction and furnishing of incomplete units
	Do not include
	If there is any right for a resident to have input into the unit this will be set out in the residence contract.  

	Details of dispute resolution mechanisms
	Do not include.
	A copy of the village dispute resolution document must be readily available under section 38G of the Act.  This is all that should be required.

	Whether pensioner rebates are claimed by the manager on residents’ behalf and how they are dealt with
	Do not include
	 This information is not relevant for insertion in a disclosure statement as it varies according to the individual resident’s circumstances and is likely to be complex and confusing for those residents to whom it does not apply.  It is proposed that this information be provided upon request. 


Q5.
Is any item not useful in deciding to choose a particular retirement village or not cost‑effective to disclose?  Why?

RVA 5

We refer to our comments set out in the table above as to those items which are not agreed as being useful for disclosure.  Some of the items we suggest be made available at the village for those prospective residents who request more detailed information – see comments in the table above. 
Q6.
What else would be useful and cost‑effective to disclose.  Why?

RVA 6

The RVA submits that it would also be useful to include in the disclosure document a statement as to whether the village is an accredited RVA village.
Document disclosure at the intermediate stage (page 10 of Discussion Paper)
In relation to the items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below.
	Item
	Include/do not include
	Reason

	Physical details

	Village site plan
	Include if available.
	Many older villages may not have a village site plan and should not be required to prepare one solely for this purpose.  

	Plans showing the location, floor plan and significant dimensions of residential premises available at the village
	Do not include, but make available on request for new dwellings under construction.  There should be no requirement to show dimensions on the floor plan.
	This will be a substantial financial cost for an operator to obtain floor plans with dimensions for all dwellings in an existing village.  This would require the operator to engage consultants to prepare plans at a significant cost.  Residents can physically inspect the units and see the dimensions.   

	Organisational details

	If the retirement village is subject to a company title scheme, the company’s constitution and replaceable rules set out in the Corporations Act 2001 (Cth)
	Do not include
	These documents will be required to be included in the sales documentation to be provided to the resident as part of the residence contracts to be entered into.  To provide this information at this early stage is likely to cause confusion for a prospective a resident.

	If the retirement village has an owners corporation, the owners corporation rules and any management agreement relating to the village to which the relevant owners corporation is a party
	Do not include
	These documents will be required to be included in the sales documentation to be provided to the resident as part of the residence contracts to be entered into.  To provide this information at this early stage is unnecessary and unhelpful for a resident.  

	Financial

	The statements required to be prepared under the Act for each of the past 3 financial years of the village, the current financial year of the village and the next financial year of the village
	Do not include
	Agree to make available on request the financial statements presented to the last annual meeting of residents under section 34 of the Act.  Agree to disclose the current year’s operational budget surplus/deficit. Any disclosure greater than this is unlikely to be useful to residents and provide greater detail than is necessary.

	If the retirement village has a capital works, capital replacement or maintenance fund, statements of the balances at the end of each of the last 3 financial years of the village and the most recent quarter
	Do not include.  
	Agree to include the previous financial year’s balance in the fund.

	The trust deed for any trust fund into which money paid by the residents is deposited
	Do not include
	If the trust deed is part of the resident contract documentation it should be provided at the time of pre contract disclosure.

	Contracts

	Examples of all village contracts that an incoming resident may have to enter into 
	Do not include
	This should only be provided at the pre contract stage

	The village rules
	Do not include
	This should only be provided at the pre contract stage

	Planning/development

	The development consent terms, if any, for the village
	Do not include
	Many villages have been developed in stages over many years.  The development consent documentation in many villages is voluminous.  It is of little use to a resident.  Suggest that the current development consent is available for inspection.

	Other

	If the manager has a waiting list for the village and charges a waiting list fee, the written policy on how the waiting list operates
	Do not include
	If a manager operates a waiting list this is up to the manager as to how this is operated.  There must be no ability for a resident to challenge an owner’s decision as to offering a unit to a prospective resident.

	CAV’s Guide for Prospective Retirement Village Residents
	Do not include.  The RVA supports the distribution of this document and agrees to include a statement which draws the resident’s attention to the CAV Guide and how to obtain a full copy.
	To require the Guide to be distributed by the operator as a mandatory requirement is an unnecessary administrative burden, in particular given the significant penalty for non-compliance.


Q7.
Is any document in this list not useful in deciding to choose a particular retirement village or not cost‑effective to provide.  Why?

RVA 7

We refer to our comments set out in the table above as to those items which are not agreed as being useful for disclosure.  Some of the items we suggest be made available at the village for those prospective residents who request more detailed information – see comments in the table above. 
Q8.
Are there other documents that would be useful and cost‑effective to provide?  Why?

RVA 8

No
Q9.
What method of disclosure would be the most cost‑effective:

(a)
copies as a matter of course

(b)
available for inspection with copies on request, with an obligation on the manager to advise the prospective resident of their right

(c)
available for inspection, with an obligation on the manager to advise the prospective resident of their right?

RVA 9

We have set out in the tables above where we recommend that documents are provided as a matter of course, where they should be made available at the village upon request by a resident.

Q10.
Should the village manager be allowed to make a reasonable charge for providing copies of documents to prospective residents?  Why, or why not?

RVA 10
If the RVA’s submission that the information be provided in a single short mandatory disclosure document is accepted, the RVA recommends that this be provided free of charge.
If other documentation is to be made available for inspection on request and the resident then requests that a copy is provided, the manager is unlikely to charge the resident for providing a copy provided that the volume of material requested is reasonable.
3 PRE‑CONTRACT DISCLOSURE OF INFORMATION AND DOCUMENTS 
(Chapter 4 in the Discussion Paper)
Pre‑contract information disclosure (page 12 of Discussion Paper)
In relation to the items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below. 

	Item
	Include/do not include
	Reason

	Entry costs

	Purchase price of the unit or amount of the in-going contribution payable, including whether interest payable
	Include
	

	Amounts and details of legal costs payable
	Include, but only details of the legal costs payable upon entry (for preparation of documents, etc)
	It is not possible to advise as to the legal costs which a resident may incur due to the operator enforcing its rights under residence contracts.  Only those legal fees which the resident is required to pay as part of the costs of entering the village should be detailed at this stage.

	Amounts and details of other up-front payments
	Include
	

	Total amount payable on or before entry
	Include
	

	Details of the estate agent or legal practitioner who will hold the in-going contribution
	Do not include.  
	In a strata title village the operator has no control over the estate agent appointed and may not know who will hold the in-going contribution.  In a leasehold village which permits the resident to require an estate agent to be appointed, the operator may not know until the contracts are ready to be signed and exchanged who will hold the in-going contribution.

	Ongoing costs

	Details of recurrent charges payable, including how increases will be determined
	Include 
	

	Details of owners corporation fees payable
	Include. However, if the recurrent charge (maintenance charge under the Act) is also treated as part of the owners corporation fee, this should be all that is required to be stated.
	

	Exit costs

	The amount of any departure fee, or how it is calculated
	Include the formula for calculating the departure fee
	It is impossible to set out at the time of disclosure the actual amount of the departure fee.    

	The amount of any refund of the in-going contribution, or how it will be calculated, and when it will be paid
	Include the method for calculating any refund and the method for determining when it will be paid
	It is impossible to set out at the time of disclosure the actual amount of any refundable in-going contribution.

	How any capital gain or loss will be shared
	Include
	

	Details of the resident’s liability for refurbishment or reinstatement of the unit
	Include
	

	Estimate of the resident’s exit entitlement after one, two, five and 10 years
	Do not include
	The RVA strongly rejects this proposal.  To provide estimates for the future would require operators to set out in substantial detail the assumptions made in providing the estimates (that is, capital gain, capital loss, no change) and will be confusing for residents.  Operators cannot predict the rise and fall in the market, so they will need to provide a number of examples.  The level of detail required and the disclaimers required will make the information unhelpful to a resident.

	Village financial details

	Amounts payable to former residents in previous financial years that were not paid in full and on time, and the reason for the failure
	Do not include
	Suggest that the operator makes available at the village a copy of the owner’s statement under section 34(1) of the Act.

	Details of any negative statement by the auditor in the latest financial statement
	Do not include
	See comments in relation to previous item and in relation to this point under intermediate disclosure above


Q11.
Is any item in this list not useful in deciding to enter into a retirement village contract or not cost‑effective to disclose?  Why?

RVA 11

The RVA strongly endorses a single, short, straightforward disclosure statement as the best alternative to achieve the outcomes sought.

However, we refer to our comments set out in the table above as to those items which are not agreed as being useful for disclosure.  Some of the items we suggest be made available at the village for those prospective residents who request more detailed information – see comments in the table above.
Q12.
What else would be useful and cost‑effective to disclose?  Why?

RVA 12
There is no further information which should be disclosed.
Pre‑contract document disclosure (page 13 of Discussion Paper)
In relation to the items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below. 

	Item
	Include/do not include
	Reason

	Contracts to be signed
	Include
	

	The village rules
	Include
	

	Documents under which the resident agrees to observe the village rules or promises to pay an in-going contribution or recurring charge
	Include
	

	The checklist of matters that residents should investigate before signing the contract
	Include, but note that this is now called the List of Important Information
	Query whether still necessary if have increased disclosure material which addresses most of the matters set out in the List


Q13.
Is any document not useful in deciding to choose a particular retirement village or not cost‑effective to provide?  Why?

RVA 13

All of these documents should be provided at the pre-contract disclosure stage.

Q14.
Are there other documents that would be useful and cost‑effective to provide?  Why?
RVA 14
No
4 RETIREMENT VILLAGE CONTRACTS
(Chapter 5 in the Discussion Paper)
Complexity of retirement village contracts (page 14 of Discussion Paper)

The RVA strongly endorses the views expressed by the Western Australian Department of Commerce in relation to the impracticality of standardisation of retirement village contracts.  With the diversity of village products within the market place in Victoria it is impractical to attempt to standardise contracts.

Q15.
Would such regulations make it easier for seniors to compare village contracts and to understand their rights and obligations before and after entering a village?  Why, or why not? 
RVA 15
Regulations which set out those matters which must be excluded and those matters which must be addressed in a residence contract would assist residents.  This would ensure that basic information is included in all contracts throughout Victoria whilst also ensuring that unreasonable or unconscionable terms are excluded.  To set out those matters to be addressed will also assist residents to understand their rights and obligations as a resident of the village.  

However, the RVA strongly opposes the imposition by regulation of implied terms into residence contracts, other than a term to state that any provision in the residence contract which does not comply with the Act is void and that the contract must comply with all applicable legislation.

It is important that all terms and conditions of the resident’s occupancy at the village are included in the residence contracts and are not scattered across several different mediums (including the Act or regulations).  This leads to better transparency and ensures that the resident understands that all of their rights and obligations are set out in the contracts, rather than having to take the time to review the Act or Regulations to determine what the implied terms are.

The RVA strongly rejects a standardised contract layout.  Rather the RVA submits that the use of headings for matters which must be addressed (provided that they do not need to be set out in any particular order) is appropriate (see comments under questions 20 and 21 below). 
Matters to be excluded (page 15 in the Discussion Paper)
In relation to the items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below.

	Item
	Agree/Not agreed
	Reason

	Retirement village contracts should not:

	Require the resident to have a will or to advise manager of its location
	Agree
	

	Require the resident to take out insurance, other than liability insurance for any motorised wheelchair operated by the resident
	Not agreed
	The RVA considers that it is essential that residents ensure that they obtain contents insurance – our members’ recent experiences indicate that in many instances residents have not taken out contents  insurance, believing that it was effected by the operator.  Examples of this have come to light in the wake of the 2011 Victorian floods where some residents believed that they were insured for loss of contents through the insurance policy held by the village only to find that this was not the case.  

	Require the resident to pay the manager’s costs for corresponding with the resident; preparing or providing information that must be given to the resident; enforcing the contract against the resident
	Agreed in relation to correspondence and providing information to an individual resident.  Not agreed in relation to preparing or procuring the preparation of information for all residents such as audited financial statements.  Not agreed in relation to the enforcement of the contract.
	The operator should be entitled to charge as an operating cost of the village, costs such as audit fees for the financial statements to be prepared for the annual meeting of residents.  The operator must be entitled to enforce the contract and recover costs as in most other transactions

	Restrict the resident’s absence from the village
	Agree.  However, there should be no restriction upon a manager requiring the resident to notify the manager of absences for security reasons.
	

	Require the resident to pay liquidated damages for a breach of the contract or the village rules (that is, a pre-specified amount regardless of the actual loss or damage caused)
	Agree, provided that there is no prohibition upon an operator seeking damages generally for losses arising from a breach of contract 
	

	Exclude or limit any statutory relief for the resident regarding his or her obligations or liabilities under the contract
	Agree 
	

	Exclude or limit the manager’s liability for default or negligence
	Agree 
	

	Contain an “entire agreement” term
	Not agreed
	This is strongly opposed.  All parties must have certainty that all matters which have been agreed between them are documented.  

	Give the manager power to terminate the management contract or to assign it without the resident’s consent
	Not agreed
	This is strongly rejected.  It is essential for village operators to have the right to freely sell their rights and obligations in a village to a new operator.  If sales were subject to the whim of the residents, it would severely inhibit the market for village sales and destroy investment in the sector.  The obligations under a residence contract are binding upon a successor owner under the Act.  The resident’s rights are therefore sufficiently protected in any event.  

	Give the manager power to relocate the resident to other premises without the resident’s consent
	Not agreed 
	In circumstances where the unit is damaged or destroyed or where there are health and safety concerns the operator must be able to move the resident.

	Include charges in the exit fees to recover administration and operating costs other than those incurred while the resident resided in the village 
	Not agreed
	An operator must be entitled to charge operating costs and administration fees associated with the resale of the unit, that is for procuring a new resident to enter the unit as part of the exit fees.

	Require the resident to pay more than half the costs of any valuation of the unit or residence right that is required or permitted, except where the resident has acted unreasonably
	Agree
	


Q16.
Is anything on this list not appropriate for exclusion from retirement village contracts?
RVA 16
We refer to our comments set out in the table above as to those items which should not be excluded from retirement village contracts.  The RVA strongly rejects some of these items which would be catastrophic for investment in the industry.

Q17.
Are there other appropriate matters for exclusion?
RVA 17
No.
Matters that must be addressed (page 16 in the Discussion Paper)
In relation to items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below.

	Item
	Agree/disagree
	Reason

	Formal matters
	Agree
	

	Statutory matters
	Agree
	

	Unit matters

	Fixtures, fittings and furnishings
	Agree
	

	The resident’s ability to alter and add to the unit
	Agree, provided that all that is required is that the resident contract must set out what, if any, rights the resident has to alter or add to the unit.  For example, that the resident cannot alter the unit without the operator’s prior written consent
	The Act should not prescribe the rights and obligations of the parties in relation to issues such as alterations.  It is essential that the operator has control over these matters to ensure the integrity of the village.

	The resident’s ability to transfer to another unit or other type of accommodation
	Agree, provided that all is required is that the residence contract must set out what, if any, right the resident has to transfer
	

	If the unit is incomplete, the resident’s ability to determine its design, construction and furnishing
	Agree, provided that all that is required is that the residence contract must set out what, if any, rights the resident has to request a change to the design or to furnishings.  This may vary according to each circumstance as this will vary according to the stage of construction of a unit within the staged development.  Variations such as changes to furnishing are usually agreed up front and dealt with as a contract variation.
	

	Restrictions

	Any restrictions on the resident’s use of the unit
	Agree
	

	Any restrictions on pets, visitors and car parking
	Agree
	

	Any restrictions on the persons to whom the resident can transfer the unit
	Agree
	

	The manager’s rights of access to the unit
	Agree
	

	The manager’s ability to relocate the resident to other premises without the resident’s consent
	Agree
	

	Facilities/services/maintenance matters

	The services/facilities and amenities provided – including details of any service or facility that the manager represented would be provided or made available, and the date it would be so
	Agree to include details of services/facilities provided to all residents.  Do not agree to set out the date that future services or facilities will be made available.  The operator must have flexibility to modify the layout and development of the village so as to respond to market needs.
	

	The consultation process for changes in services or facilities, which must include exploring alternatives
	Agree that any process for a significant change to services or facilities which will negatively impact upon the recurrent maintenance charge should be set out in the contract.  However, there must not be any restriction upon an operator’s right to change the service provider or determine how those services will be provided to the residents.  There must be no obligation to consult with residents, and there must be no form of restriction upon an operator in relation to optional services.
	

	The repair and maintenance procedure – including the responsibilities of manager and resident, and the process for the resident to ask the manager to carry out repairs and maintenance
	Agree that the responsibility for repair and maintenance as between the resident and the operator should be set out in the contract.  However, the procedure or process should not be required to be set out.  
	

	Financial matters

	The manager’s legal costs payable by the resident
	Agree, provided that all that is required is to set out in which circumstances the resident will be responsible for the manager’s legal costs.
	

	All retirement village fees payable, including details of all costs payable to gain entry to, reside in and leave the village (in-going contribution, including interest; maintenance and other recurrent charges, and the matters for which such charges may be used; and any departure fees); how the maintenance charge is to be adjusted and how special levies can be imposed; the method of calculating any refund due to the resident on termination of the contract, including how capital gains or losses are shared and any applicable financial penalties
	Agree
	

	Insurance that the manager is responsible for
	Agree
	

	Who is responsible for the costs of maintaining the unit in a reasonable state of repair, including replacement and maintenance of fixtures and fittings
	Agree
	

	What refurbishment or reinstatement of the unit will be required and who pays for it
	Agree that there should be a general provision as to the requirements for refurbishment and reinstatement.  However, do not agree that should be required to provide an exhaustive list.
	

	Termination and other contractual maters

	How the contract may be terminated, including the minimum advance notice to a resident when the manager terminates the contract
	Agree
	

	Whether the resident can refuse to change or terminate the contract
	Agree
	

	Any terms implied into the contract by the Act or regulations
	Not agreed.
	See our comments below in relation to implied terms

	Village matters

	The village rules
	Agree
	

	Dispute resolution arrangements – including the internal and external processes for dealing with disputes, and the fees payable for dispute resolution
	Not agreed
	The manager is already required to make the dispute document available to residents at the village under section 38G of the Act


Q18.
Is any matter not appropriate for inclusion in a retirement village contract?
RVA 18

We refer to our comments set out in the table above as to those items which should be addressed in a retirement village contract.

Q19.
Are there other appropriate matters for inclusion?
RVA 19

There are some matters which the Discussion Paper states should be implied terms, which is not agreed by the RVA.  However, the RVA suggests that some of those matters should be listed as matters to be addressed in a village contract.  We refer to our comments set out under the heading “implied terms” below.
Implied terms (page 17 of the Discussion Paper)
The RVA’s strong view is that there should be no implied terms for residence contracts.  It is essential that all terms and conditions of the resident’s occupancy at the village are expressly included in the residence contract.  This leads to better transparency and ensures that the resident understands that all of their rights and obligations are set out in the contracts, rather than having to take the time to review the Act or Regulations to determine what the implied terms are.

In relation to the items listed under this heading in the Discussion Paper the RVA’s submission is as set out in the table below.  Where the RVA states that a matter is agreed, this means that the RVA agrees that this is a matter which should be addressed in a residence contact.  However, the RVA does not agree that these should be implied terms for the reasons set out under RVA 20 below.
	Item
	Agree/disagree
	Reason

	Manager’s obligations

	To use best endeavours to ensure tenants, employees, invitees or other persons lawfully on the village premises comply with the village rules
	Not agreed
	The manager’s role at the village is not to police the village rules.  It should not be the responsibility of the manager to ensure persons on the village premises without the manager’s knowledge or outside of the manager’s control comply with the village rules.  The manager must ensure as a matter of law that the residents’ right to quiet enjoyment is not interfered with in any event so any further regulation of this is unnecessary. 

	To promptly carry out repairs or replacements to the common facilities and other areas under its control that are necessary for the health, safety or security of residents
	Not agreed
	The operator is already regulated by other legislation dealing with occupational health and safety, public liability and building code requirements.  It is not necessary to further regulate these areas.  Further in a strata title village the manager is usually not the owner of the common facilities – rather the owners corporation is the owner.

	To get the resident’s consent to enter their unit, unless in an emergency or if a resident’s safety or property is endangered.  In this circumstance the manager must make a reasonable attempt to obtain the resident’s consent; subject to any contract provision that enables entry for reasonable cause on reasonable notice
	Agreed, subject to removing the provision that in an emergency or where the resident’s safety is endangered that the operator must make a reasonable attempt to obtain the resident’s consent.  In this circumstance the emergency circumstances should override any requirement for consent absolutely.
	

	To give receipts for payments made by the resident or keep a record of such payments
	Agreed
	

	Resident’s obligations

	To use best endeavours to ensure invitees or other persons lawfully on the resident’s premises comply with the village rules
	Agree, but the obligation should not be limited to best endeavours.  The resident is responsible for the actions of their visitors.
	

	To respect the rights of other residents and persons in the village
	Agree
	

	To not interfere with other residents’ peace, comfort and privacy
	Agree
	

	To respect the rights of the manager, its employees and agents to work free from harassment and intimidation
	Agree
	

	To not adversely affect the occupational health and safety of people working in the village
	Agree
	

	To not withhold consent unreasonably if the manager asks the resident to relocate to other premises
	Agree, subject to our comments in relation to this under the heading “matters to be excluded” above.
	

	Resident’s rights

	To exclusive and vacant possession of the unit in a clean and tidy condition
	Agreed
	

	To not be liable for fair wear and tear to the unit, when the resident does not own the unit
	Not agreed
	This is strongly rejected.  In particular where the resident shares in the capital return upon a resale of the unit, the resident must be responsible for refurbishment including fair wear and tear.  

	To any refund entitlements, unaffected by termination of residence right (even for breach of contract)
	Agreed.  However, the operator must be entitled to rights of set off.
	

	To remove any fixture that the resident has added, at any time before permanently vacating the unit
	Agreed, provided that the resident is required to make good any damage and that retaining the fixture in the unit has not previously been agreed.  
	

	General

	Terms prescribed under the legislation take precedence over inconsistent terms of the contract or village rules
	Not agreed
	It is not agreed that there be prescribed  terms.  We refer to our comments below.

	Village rules take precedence over inconsistent terms of the contract
	Not agreed
	This is strongly rejected.  This would have the effect that the residents could vote to vary a term of a residence contract without the operator’s consent.

	The contract must comply with applicable legislation and is void to the extent of its inconsistency with this legislation
	Agreed, although it seems unnecessary to include this in the contract as this will be the effect as a matter of law
	

	The manager and resident will deal with each other in good faith
	Agree
	


Q20.
Is any term not appropriate for implication into retirement village contracts?
RVA 20

The RVA’s strong view is that there should be no implied terms for residence contracts. It is essential that any terms and conditions of the resident’s occupancy at the village are expressly included in the residence contract.  This ensures transparency and an understanding for the resident that all of their rights and obligations are set out in one document, rather than having to check the Act or Regulations to determine what those rights and obligations are.

As set out in the table above the RVA strongly rejects the inclusion of many of the proposed implied terms.  
Q21.
Are there other appropriate terms that should be implied?
RVA 21
No.
Standardised contract layout

Q22.
Would a standard layout for village contracts make it easier for residents to compare contracts and understand their rights and obligations?
RVA 22

The RVA strongly rejects a standardised contract layout.  There is an extremely diverse range of residence contract products on the market making it impractical to attempt to standardise them.  Schemes range from strata title, company share schemes, loan/lease or licence schemes, occupancy and tenancy arrangements.  To attempt to address all of these diverse schemes with a standard contract layout is impractical and is likely to lead to a more confusing form of document.  

It is in the operator’s interest to provide an easy to understand contract which is attractive to prospective residents.  Operators should not be hindered in this process.

Rather the RVA supports a standardised disclosure document to assist residents in comparing villages, together with some common headings which must be included in a residence contract – provided that there is not a prescribed order of headings.

Q23.
If so, is the above an appropriate list of what it should contain?
RVA 23

There should not be a standard layout.  Rather headings which deal with the matters to be addressed in a residence contract may be helpful to a resident.
5 CONDITION REPORT 
(Chapter 6 in the Discussion Paper)
The RVA considers that the provision of a condition report is unlikely to be useful for a prospective resident in entering into a village contract or in dealing with maintenance, repair and damage issues during the resident’s tenure.  It is not clear from the Discussion Paper as to the purpose of the condition report or the repercussions it has on refurbishment obligations.
It appears that the proposed condition report has been taken directly from the New South Wales Act and regulations without consideration as to the differences between that Act and the Act in Victoria.  The New South Wales Act is prescriptive in terms of the responsibility as between an operator and resident in relation to capital replacements and repairs in a village.  This is quite distinct from Victoria.  It is in appropriate to simply adopt the NSW condition report in Victoria.

Further, the implementation of a condition report seems to assume that the relationship between the operator and the resident is akin to a landlord and tenant relationship in a residential tenancy.  As stated earlier in this submission the RVA strongly rejects this assumption.  
It is unnecessary to require the parties to complete a condition report.  Every resident has the opportunity to inspect their unit prior to occupancy and to notify the operator of any issues with the condition of the unit.  Although some members advise that they do use a form of checklist or sign off form on a voluntary basis, the RVA believes that the use of a condition report should not be a mandatory requirement in Victoria. 

To require a mandatory condition report is likely to require amendment to the Act which is not supported by the RVA.
Q24.
If you were party to a dispute about who caused damage to a unit, without being able to refer to a condition report, what were the consequences?
This will depend upon the terms of the residence contract.  Usually if there is no complaint made by a resident in an existing unit as to its condition or damage, it will be assumed that it was accepted in good condition by the resident.
Q25.
Is a condition report likely to reduce disputes between residents and managers and, if so, would that outcome outweigh the costs to the manager of providing the report?
In a village where the resident shares in the capital return, there is a requirement that the unit be reinstated or refurbished in any event, so a condition report will not be relevant.

Q26.
Are there items in the NSW condition report that should not be included and, if so, why?
The NSW condition report does not accurately reflect the range of accommodation provided in the retirement village market in Victoria.  It is outdated.  
Q27.
Are there items that are missing from the NSW report that would be cost‑effective to include and, if so, why?
No
4 OTHER ISSUES OF CONCERN
The RVA firmly believes that there are other areas within the current regulatory system for retirement village in Victoria which require consideration for review.  In summary these issues are:
· The current dispute resolution procedures – there are concerns as to the broad nature of the definition of a complaint under the Act and the restriction upon requiring a complaint to be made in writing; there should also be a broader process for informal independent consideration of disputes without the parties proceeding to VCAT;

· CPI cap on increasing maintenance charges – there are many items which form part of a village’s operating costs which are charged by third parties and are beyond the control of the operator.  It is the RVA’s position that these items should be excluded from the current CPI cap;

· Owners Corporations Act - where a retirement village is a strata title village and includes an owners corporation, that village will be regulated by the Retirement Villages Act and the Owners Corporations Act.  This leads to unnecessary dual regulation which adds to the burden of operation of the village for the operator and complication for residents who are also lot owners and members of the owners corporation.  It is the RVA’s position that consideration should be given to exempting retirement villages from the operation of the Owners Corporations Act.
The RVA would be pleased to provide further submissions to Government in relation to these issues.
Annexure One

Proposed form of disclosure document
DISCLOSURE STATEMENT

1 LOCATION

1.1 Name of village:
##

1.2 Full address of village:

Street No

##

Street/Road etc

##

Suburb/town

##

Postcode

##

2 NUMBER AND SIZE OF RESIDENTIAL PREMISES

2.1 The residential premises in the village are made up of:

## x bedsitters

## x 1br premises

## x 2br premises

## x 3br premises

## x other (specify):
  ##

Total: ##

2.2 The village includes garage/car parking spaces as set out below:
Insert details: .....................................................................

3 VILLAGE OWNERSHIP

3.1 The land on which the village is located is owned by: ## of [address
##]

3.2 Year construction of the village commenced:  ##

3.3  Resident tenure in the Village is of the following kind:: (tick whichever is applicable)

 FORMCHECKBOX 

strata title

 FORMCHECKBOX 

company title

 FORMCHECKBOX 

lease

 FORMCHECKBOX 

licence

 FORMCHECKBOX 

other (specify):  ##

4 VILLAGE MANAGEMENT

4.1 Name, address and telephone number of the current management entity (“manager”) for the village:

## ABN (delete if not applicable):  ##

4.2 Date current manager became the manager of the village:  ##

4.3 Is there an on site representative of the manager available at the village to respond to residents? 
 FORMCHECKBOX 
  Yes
 FORMCHECKBOX 
  No

If Yes, the person is available from ## am to ## pm ## days per week.

4.4 Name and the contact details of the person to whom inquiries should be directed if further information about becoming a resident is required: 

##

5 RESIDENT INPUT

Does the village have a Residents Committee established by the residents under the Retirement Villages Act 1986? 
 FORMCHECKBOX 
  Yes
 FORMCHECKBOX 
  No

6 ACCREDITATION

Is the village accredited by the Retirement Village Association?
  FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

7 FINANCIAL MANAGEMENT

7.1 The financial year of the village is from ## to ##

7.2 Does the village have a sinking fund for long-term maintenance or capital replacement?

 FORMCHECKBOX 
  Yes
 FORMCHECKBOX 
  No

If Yes, the balance in the fund at the end of the last financial year was:  $##.

7.3 The surplus/deficit (delete whichever is not applicable) for the current financial year is as follows:

	$##


8 PLANNING AND DEVELOPMENT

Has there been planning permission granted for further development of the village?

 FORMCHECKBOX 
  Yes
 FORMCHECKBOX 
  No

9 SECURITY AND SAFETY

Does the village have a security system?
  FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

Insert details: .....................................................................

10 EMERGENCY SYSTEMS 

Does the village have a village emergency system that enables residents to summon assistance in an emergency? 
 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

Insert details: .....................................................................

The system is monitored between ## am and ## pm, ## days per week.

11 RESIDENT RESTRICTIONS

11.1 Are the residents permitted to keep pets on the premises?
 FORMCHECKBOX 
Yes   FORMCHECKBOX 
  No

If Yes, insert any conditions imposed: .....................................................................

11.2 Are there restrictions on car parking in and around the Village premises?

 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

If Yes, insert details: .....................................................................

11.3 Are there any restrictions in relation to visitors that are imposed on the residents? 

 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No  

If Yes, insert details: .....................................................................

12 VILLAGE CONTRACTS

12.1 Insurance

Is the operator responsible for arranging insurances for the village?
 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

If Yes, insert details: .....................................................................

Is the resident is responsible for arranging any insurances?

 FORMCHECKBOX 
  Yes     FORMCHECKBOX 
  No

If Yes, insert details: .....................................................................

12.2 Reinstatement/refurbishment of the premises

12.2.1 [set out details as to the resident’s obligations]

13 FACILITIES

13.1 At the village the following facilities are currently available for the use of residents: (tick those applicable)

	 FORMCHECKBOX 

	activities room
	 FORMCHECKBOX 

	outdoor barbecue area

	 FORMCHECKBOX 

	arts and crafts room
	 FORMCHECKBOX 

	putting green

	 FORMCHECKBOX 

	auditorium
	 FORMCHECKBOX 

	restaurant

	 FORMCHECKBOX 

	billiards room
	 FORMCHECKBOX 

	separate games room

	 FORMCHECKBOX 

	bowling green
	 FORMCHECKBOX 

	separate lounge

	 FORMCHECKBOX 

	chapel
	 FORMCHECKBOX 

	shop

	 FORMCHECKBOX 

	common laundries
	 FORMCHECKBOX 

	spa (indoor/outdoor) (heated/not heated)

	 FORMCHECKBOX 

	community room/centre
	 FORMCHECKBOX 

	swimming pool (indoor/outdoor) (heated/not heated)

	 FORMCHECKBOX 

	consultation room for visiting

medical practitioners
	 FORMCHECKBOX 

	tennis court

	 FORMCHECKBOX 

	croquet lawn
	 FORMCHECKBOX 

	village bus

	 FORMCHECKBOX 

	dining room
	 FORMCHECKBOX 

	visitor parking

	 FORMCHECKBOX 

	gym
	 FORMCHECKBOX 

	workshop

	 FORMCHECKBOX 

	hairdressing room for visiting hairdresser
	 FORMCHECKBOX 

	Other (specify):  ##

	 FORMCHECKBOX 

	library
	
	


14 SERVICES

14.1 The operator provides, or makes available (from the recurrent charges paid by the residents) the following general services to all residents of the village: (tick those applicable)

 FORMCHECKBOX 

annual auditing of the accounts of the village 

 FORMCHECKBOX 

cleaning and maintenance of common areas and facilities 

 FORMCHECKBOX 

maintenance and care of common area lawns and gardens

 FORMCHECKBOX 

management and administration services

 FORMCHECKBOX 

payment of all rates, taxes and charges including charges for gas, water and electricity relating to common areas and facilities

 FORMCHECKBOX 

other (specify):  ##

14.2 Are optional services provided, or made available, (on a user pays basis) by or on behalf of the operator to individual residents of the village?  
 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

If Yes, the list of current optional services available is attached to this statement.
15 ENTRY COSTS

15.1 To become a resident you will be required to pay an ingoing contribution.  The price list range for all classes of units in the Village as at the date of this statement is attached.  These prices are subject to market conditions and are on an “as is” basis (that is, that the unit is reinstated to good repair and condition).

15.2 Is a deposit payable to the operator on entering into a village contract?

 FORMCHECKBOX 
  Yes
 FORMCHECKBOX 
  No

If Yes, it is: (tick whichever is applicable)

 FORMCHECKBOX 

$##

 FORMCHECKBOX 

##% of the ingoing contribution

16 RECURRENT CHARGES

16.1 The current rate/s of recurrent charges for a new resident are as follows:

	Type of premises
	

	self contained dwellings (specify if amount differs depending on size)
	$##

	serviced premises
	$##

	other (specify):
	$##


16.2 Recurrent charges are payable by residents: (tick all options available to residents)

 FORMCHECKBOX 

weekly 

 FORMCHECKBOX 

fortnightly 

 FORMCHECKBOX 

monthly 

 FORMCHECKBOX 

quarterly

 FORMCHECKBOX 

other (specify):  ##

17 FINANCIAL ISSUES AFTER PERMANENT VACATION OF THE VILLAGE

17.1 Is a departure fee payable to the operator? 
 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

If Yes, the departure fee is calculated as per the following formula:

.............................
17.2 Does the resident share in any capital gain or loss? 
 FORMCHECKBOX 
  Yes   FORMCHECKBOX 
  No

If Yes, the share in any capital gain or loss is calculated as per the following formula:

.............................
17.3 Set out the method for calculating the amount due to the resident when they leave the village and the date that the amount is payable to the resident (eg. any sales fees, sinking fund contribution, legal fees to be deducted)

.............................

It is recommended that the resident also obtain a copy of the Guide for Prospective Retirement Village Residents published by Consumer Affairs Victoria which is available at www.cav.vic.gov.au

This statement was provided to, or a person acting on behalf of (if known):

##

This statement was given personally/sent by post.

The operator warrants that, to the best of the operator's knowledge, the information contained in this statement is true as at the date of this statement.

	Signature of operator or operator's nominee:
	

	Printed name of operator or nominee:
	

	Date of signature:
	


Annexure Two

Case study – volume of material
This list shows the full suite and compilation of all documents and plans that would need to be provided under the proposed enhanced disclosure requirements 
	Disclosure and Contract Documents
	No. of pages CAV proposal

	Agreement to Lease  -  Incomplete dwelling - 3% service fee + 3% DMF
	18

	Agreement to Lease  -  Completed dwellings - 3% service fee + 3% DMF
	13

	Standard Lease         -  3% service fee + 3% DMF
	35

	Agreement to Lease  -  Incomplete dwelling - 5% service fee + 5% DMF N/A
	18

	Agreement to Lease  -  Completed dwellings - 5% service fee + 5% DMF
	13

	Standard Lease         -  5% service fee + 5% DMF
	35

	Agreement to Lease  -  Incomplete dwelling – 6% service fee + 6% DMF
	18

	Agreement to Lease  -  Completed dwellings - 6% service fee + 6% DMF
	13

	Standard Lease         -  6% service fee + 6% DMF
	35

	Copy of Village Rules 
	3

	Schedule of finishes – incomplete dwellings
	3

	Final inspection condition report – incoming resident
	2

	Refurbishment inspection report, completed dwellings – vacating resident
	7

	Copy of Trust Deed 
	22

	Dispute Resolution Procedure
	6

	Sub Total
	241

	Town Planning Documents 
	

	Original Application - Whole project all stages
	2

	Permit Revision - Conditions (Letter dated 3/03/01)
	1

	Stage 2/ 2a revision (inc 16/10 Stamped Drawings)
	48

	Approval Following June 6, 2002 stamped plans
	7

	Endorsement - Landscaping Plans Stage 2
	9

	Endorsement - Landscaping Approval Stage 1,2, 3a & 3b
	19

	Stage 3 revised
	6

	Endorsement - Stage 4 Buildings
	10

	Removal of Trees due to unsafe condition 
	1

	Stage 5 revised
	1

	Trees removed (unsafe condition)
	1

	Endorsement - Stage 5
	7

	Stage 6 revised
	7

	Master plan re-named (to 05113) Stage 8 & 9 re-worked
	1

	Endorsement - Stage 6
	14

	Stage 8
	1

	Stage 9 revised
	1

	Updated Site Legend, U240i (Stage 9) moved 1.5m
	1

	Driveway changes to V283
	1

	Current amended Permit, Stage 7, Sound Wall
	65

	Stage 11b - Planning Endorsement for changes to M & N 
	8

	Sub Total 
	211

	Grand Total
	452
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