Submission from Dean Jackson (via email)

I wish to make a submission in respect of the Owners Corporation Act (“OC Act”) review.

I am a licenced conveyancer and secretary of the OC where I reside.

In a previous life I was employed by King & Wood Mallesons and have extensive experience dealing with the Subdivision Act and the OC Act.

I had input into the legal structure of numerous major CBD and Southbank developments.

Bank Accounts

At present the Owners Corporation Act does not place any requirements on an Owners Corporation (“OC”) in respect of bank accounts.

Section 27 permits an OC to open an account but no more.

In my view an OC should be required to have a minimum of 2 Owners who can sign in respect of and have access to bank accounts.

At present a bank account can be controlled by one person.  This is poor fiduciary practice.

Office Holders

Section 98 of the OC Act relates to the appointment of a Chairperson.  Section 99 of the OC Act relates to the appointment of a Secretary.

Otherwise, there are no other Officer Holders under the OC Act outside of a Committee and a Manager.

There is no definition of Chairperson or Secretary in the Act.  Both terms should at the very least have a general definition referencing the powers and functions (and delegated authority) under the OC Act.

Consideration should also be given to introducing a Treasurer as an Office Holder.  This is an essential role to the management of an OC and a widely used term.

Rules

The OC Act is very unclear in respect of what rules apply to an OC.

As you are aware section 139 of the OC Act refers to Model Rules as provided under the Regulations. It says may but it should be a simple statement of fact.

In addition section 138 provides for the creation of rules.

It my view the order is wrong  and that is important.  It should be clear that Model Rules apply unless rules made under section 139 apply.

Section 139(3) adds to the confusion.  Any rules made under section 138 should be required to cover all issues set out in the Model Rules.  Section 139(3) would then be superfluous.

The savings provision 5 of Schedule 2 adds to the confusion.

The Registrar of Titles seems to take the view that if rules are not lodged with the Registrar under section 142 of the OC Act (or for that matter under previous legislation) then the Model Rules apply.  This would appear to be consistent with sections 142(4) and (5).  I think this is sensible and probably correct but given the savings provisions it is not clear cut.

What Rules apply should not be a matter of interpretation and the maze should be clarified.

In my view the OC Act should clearly state that the Model Rules under section 139 (and the Regulations) apply unless Rules are made under section 138 and lodged with the Registrar.  It should specifically state that this applies to Rules made under revoked legislation applying to an OC.  

This would be consistent with the Registrar of Titles current issuing of information and searches of titles and plans.

Perhaps there could be a note regarding old terms like By-Laws.

Insurance

I would also like to draw your attention to a critical issue regarding insurance.

The insurance provisions under Part 3 Division 6 appear adequate and clear.  

However, there is a major interpretation issue with insurance companies regarding Common Property and Lot boundary issues and what is insured under policies issued.

It is common practice is for smaller OC developments to maintain insurance for all buildings and common property within a development.  Specifically, this includes residential buildings primarily located on a lot.  To be clear, the buildings located on lots are insured against fire and damage by the OC and individual lot owners do not take out their own separate insurance.

However, policies issued by insurance companies are a maze of definitions and those definitions appear to be primarily designed to suit multi level apartment style developments where the structure of the building is Common Property not within a lot and consequently owned by the lot owner.

I have battled with insurance companies and brokers on this issue and to date cannot get insurance companies or brokers to recognise or for that matter understand the issue.

In short there is a real risk that a claim may be denied because of the location of lot and common property boundaries (and consequently how they affect ownership of buildings) and how they apply to defined terms in insurance policies.  This would be disastrous for owners and a real fiduciary issue for OC Office Holders.

I have attached an email which discusses the issue and includes a relevant insurance policy.

This is an issue which may not strictly be an OC Act issue (other than by reference) currently being reviewed but it is critical and needs to be addressed.

Please do not hesitate to contact me if I can contribute further.

Regards,

Dean Jackson 

Jackson Paralegal

