Submission from Mark Perraton (via email)

To whom it may concern,

 

I would like to provide some feedback for the law review in relation to issue 8.2 - specifically nuisance caused by smoke drift.  

 

Background:       I am a non-smoker and a resident (owner/occupier) in a multi-story residential complex where each unit has a balcony. I am continually subjected to a barrage of unwanted and toxic nuisance smoke, at all times of the day and night. My building does not share a common air-conditioning system so the only external ventilation for my apartment is via its balcony doors. As many lots within the complex are rental properties, smoking indoors is not allowed and as such many balconies have become de-facto smoking platforms. As a result unwanted nuisance smoke drift is a constant issue impact both indoor and outdoor areas. This problem is especially prevalent in warmer months where residents would be more likely to have doors/windows open or be using outdoor areas. The toxic smoke generated from adjacent lots is offensive as well as invasive and pervasive. It leaves an offensive odour inside my apartment well after the initial barrage has abated. Far from simply precluding the quiet enjoyment of my balcony, it penetrates every room including it rolling all the way into my bedroom throughout the evening forcing me to keep my doors and windows closed much of the time.

 

In response I have been in contact with my body corporate who have suggested that if I can identify the source of the unwanted smoke they could send a cease and desist letter.  They don’t however believe they have the power to enforce a total ban. As the building’s balconies are designed to be private I can’t accurately identify the source of the smoke. Also, due to the frequency of the nuisance (as well as the fact that there are 5 floors and many other balconies below my apartment) I believe there is very likely to be more than one party involved. I have now pursued a number of other avenues to address this issue including Quit and Vichealth without success.

 

When I have raised this matter in the past the typical responses I receive range from suggestions that I am being over sensitive i.e. “it can’t be that bad” to “just close your doors”. In my view that is simply not good enough. It cannot be correct that under the law in Australia somebody’s right to smoke gives them a right to do so in such a way that it pollutes another person’s property at will, incessantly and without recourse. It simply can’t be right that non-smokers should be responsible for taking preventative action such as closing doors and windows and be therefore denied ventilation to their apartments simply on the whim of someone who chooses to pollute themselves and those around them with toxic smoke.

Whether it be on a private balcony, the crowded walkway outside a sporting event or a sidewalk café table, there is an appreciable percentage of smokers who simply don’t care where their second hand smoke ends up. I have witnessed smokers fumigating groups of people including children in crowds outside sporting events with scant regard. I’ve seen a women holding her cigarette under the table at an outdoor café so that her smoke blew all over the food of the people beside her rather than that of her friends. I’m regularly subjected to outdoor dining areas rendered unusable for the majority of people because they have become the de-facto smoking section of pubs and restaurants. What is clear is that many smokers appear to feel that they have an implied right to subject others to their second hand smoke at will. Addressing this issue must be the crux of any model rule as it is with other anti-smoking legislation.

 

The key is this, if you choose to smoke then you must be responsible for where your smoke ends up. Simple as that.

 

If changes to strata law can provide residents in apartment complexes with at least one place of refuge from this scourge then I think it is imperative that these laws be changed as soon as possible and subsequent bans become commonplace. Experience should teach us that we certainly can’t rely on smokers themselves to moderate their own behaviour.

 

 

Additional Points for discussion:

 

Other sources of smoke: In addition, I recall reading about some outcry when similar laws were enacted in Queensland because it was possible that as an unintended consequence of any such changes activities such as barbequing could also be banned. To avoid the potential for smokers or smoking advocates using this avenue as an opportunity to generate negative sentiment against the changes, it is important that the smoke generated by cooking be specifically excluded in the model rules. I am aware that many owners corporations already ban specific wood/charcoal fired BBQs and kettles/smokers on balconies but allow gas and electric models. Additionally council by-laws already have provisions for the type, frequency and quantity of smoke that people can generate. On a daily basis residents use their balconies for barbequing. Of course barbequing also generates smoke and odour. This odour is quite distinct from the toxic nuisance of cigarette smoke drift. BBQ smoke is generally also contained to meal times. It’s important that barbequing be protected so that it can’t be used as a populist mechanism to block or derail the changes or progress of the legislation.

 

Restriction of Liberty: Another argument is that if smoking is banned within an apartment, on the balcony and indoors and in common areas by the combination of lease agreement and body corporation rules a tenant smoking is effectively banned within the entire premises. The smoker could potentially argue that this impinges on their liberty or their right to smoke. The key point would need to be that the smoker needs to be held responsible for where the smoke ends up, not the location in which it was generated. Surely someone’s right to smoke can’t outweigh someone else’s right not to. Banning smoking balconies would be consistent with the banning of smoking indoors, in workplaces, around playgrounds or under air conditioning inlets where a smoker’s second-hand smoke may be inadvertently impact others. Owner occupiers could still potentially smoke indoors within their own property however they should still be held responsible for where their second hand smoke ends up. Any onus for the provision of filtering equipment or steps to prevent smoke drift (such as 

closing doors and windows) should fall on the person generating the nuisance not the victims of it.

 

Moving the problem: As a consequence of banning smoking on common property and balconies smokes may move to areas which may be equally problematic. Typically smokers forced to smoke outside buildings congregate around entrances or under sheltered areas, especially during winter months. As such many areas already have additional bans within a certain perimeter of doors, common areas etc. The people now smoking on the street outside the building or in alcoves below balconies and windows could be just as problematic as people smoking on the balconies themselves, this may also need to be addressed as it is around office buildings.

 

I hope that this feedback is useful. If you have any further questions in regards to the information I have provided please feel free to contact me. 

 

Mark Perraton

markperraton@gmail.com

0417312989

