Submission from Pam and Tony Hoare (via email)

In response to the Consumer Property Acts Review Issues Paper No. 2 Owners corporations, in particular 8.2 pets and smoke drift, specifically regarding smoke drift, it is the inclusion of a model rule empowering and requiring Owners Corporations to act on smoke drift that we strongly support.

Our circumstances are such that smoke drifts from another lot owners apartment into to our main bedroom. Despite numerous requests (and more recently a solicitors letter), to close their window where most of the smoke comes from, the residents refuse to act.

Apart from the obvious long term health concerns of sleeping in a bedroom with smoke in it, my wife is an asthmatic and the smoke presents immediate and potentially acute health risks.

We have spent $2k on an air purifier, had a vent put in the ceiling and sealed other possible smoke entry points into our bedroom but the problem remains and our tenant neighbours and presumably their landlord, who has been kept informed, refuse to act.

We have raised the matter with the Owners Corporation Committee but the current model rules are very weak in relation to powers to deal with ‘nuisance’, so no action was taken.

Also we very much doubt that most Owners Corporation Committees (OCC) would act unless they were required to take action if a complaint is made. They would be more concerned about limiting a lot owners rights to do whatever they like rather than protecting lot owners from 3rd party smoke issues. Also there are smokers on OCCs and they definitely would not take action if given an option.

Owners Corporation Committees should be required to take action on complaints of smoke drift and all ‘common property’ areas should be non-smoking areas.

Regards

Pam & Tony Hoare

M       8.2 Model: pets and smoke drift 

The Model Rules are set out in Schedule 2 to the Owners Corporations 

Regulations 2007, and cover:

·        health, safety and security, including the storage of dangerous substances, and waste disposal

·        management and administration of common property, including metering, use of common property, parking, and damage to common property

·        lots, including changes to their use

·        behaviour of persons on common property, and noise and other nuisance, and

·        dispute resolution.

Owners corporations may make their own rules in all these areas, provided that the rules do not unfairly discriminate against an owner or occupier, or are inconsistent with other laws.

The NSW legislation provides for owners corporations to select one of three model rules in relation to pets:

·        a rule prohibiting pets, except fish, without the prior written consent of the owners coronation, which must not be withheld unreasonably (if no rule is selected, this is the default rule)

·        a rule prohibiting pets, except a cat, a small dog, a small caged bird or a fish, without the prior written consent of the owners corporation, which must not be withheld unreasonably, or

·        a rule prohibiting pets outright.

Additionally, the NSW legislation allows owners corporations to make rules in relation to nuisance, and specifically notes that smoke drift can constitute a nuisance.

Issues

The regulation of pets and smoke drift in owners corporations are commonly raised issues about owners corporation rules. However, the current Model Rules in Victoria do not provide any ‘default’ position on these matters.

