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Background
We have prepared this submission, because we believe the legislation in Victoria needs to be improved by the addition of certain provisions that exist in the equivalent Queensland legislation, into Victoria’s Owners Corporations Act 2006.
We believe this issue has possibly not even been identified before now because circumstances vary from State to State.   We understand that in Queensland; more so than any other State there are residential complexes where the primary purpose of the complex is to provide apartments specifically designed and used for short term or long term rental accommodation with an on -site letting agent for the development. 
We understand that there are sufficient similar developments in Victoria such as the one where we have experience, that similar legislation should be incorporated to protect Owners.
Our experience that has enabled us to identify the problems
We are unit owners in a resort development where the developer created a structure whereby the Letting Manager / Caretaker lives (or was intended to reside) in one of the lots that was designed for and intended to function as the letting office for the resort.   Logically, the structure created by Agreements between the Letting Agent / Caretaker and the Owners Corporation, was that the Owners Corporation (Body Corporate at the time) was to provide instruction from the Owners to the Letting Manager / Caretaker through a nominated representative.

However the structure intended in the existing Agreements fails because the Letting Manager / Caretaker has no comprehension of the concept of "conflict of interest" and our legal advice is that there is no way under current Victorian Legislation that the other Owners can rely on a conflict of interest for the Letting Manager / Caretaker to remove themselves from a decision.   
In fact, they are determined to use the conflict of interest to their benefit.   Incorporation of very small parts of Queensland's legislation into ours would prevent this problem.
Our Proposal
We have researched the Queensland legislation and ask that similar provisions be added to our existing Owners Corporation Act 2006.  By adding these few clauses, we believe our concerns would no longer exist and respectfully, we suggest that all Victorians in similar situations would benefit by the "improvements" we propose, and be better protected from misuse of a position.

Recommendation 1 - Conflict of Interest
It is essential that the issue of conflict of interest must be disclosed and having made the disclosure, the member is not permitted to vote on that matter.   We understand this is the practice in Government and in groups and associations and should be a basic principle of any democratic process.   This is important both in general decision making by the Owners Corporation and at a Committee level, but if it is not part of the Act, it relies on decency for it to apply.   Those who would seek to ignore the principle, are those who stand to gain most by ignoring it.
In the Queensland legislation Body Corporate and Community Management Act 1997 Schedule 1A Code for conduct for committee voting members, clause 6 reads:
Conflict of Interest
A committee voting member must disclose to the committee any conflict of interest the member may have in a matter before the Committee
We submit that Schedule 1A Code of conduct for committee voting members in it's entirety should be included in the Victorian Act and that for total clarity the requirement for disclosure of a conflict of interest should be specified for all meetings relating to Owners Corporation decisions, not only Committee.
Recommendation 2 - That the person or persons who are the Letting Agent for the complex (scheme in the Queensland legislation) is ineligible to be a voting member of the Owners Corporation or the Owners Corporation Committee
In any complex, whether it be a holiday resort as in the case in our example, or any other form of development where there is a Letting Agent, the Letting Agent must not be eligible to become a member of the Owners Corporation Committee.   Regardless of any agreements or documents that may be created to document the arrangements, there must be the ability for the Owners of the lots (units, apartments or whatever) to make decisions that effect their property without the input or influence of the Letting Agent and for those owners then to convey a decision to the Letting Agent.    This is a simple way in which to ensure that there is no conflict of interest in the decision making.
In the Queensland legislation Body Corporate and Community Management (Accommodation Module) Regulation 2008 Chapter 3 Committee for body corporate, Part 2 Committee membership, Section 11 reads:
11 Eligibility to be a voting member [SM, s10]


(1) A person is eligible to be a voting member.........


(2) However, a person who is otherwise eligible under subsection (1) to be a voting member of the committee is ineligible to be a voting member if the person is---

(a) a body corporate manager, service contractor or letting agent; or


(b) ........................


(c).........................

We submit that the same provisions should apply in the Victorian legislation.

Recommendation 3 - Code of conduct for letting agents
We believe that in the last 20 years several resort developments have been created in Victoria and the trend will continue.

We believe that rather than waiting for problems to highlight improvements we as a State can draw on the experience of others and pre-empt this problem.

In the Queensland legislation Body Corporate and Community Management Act 1997 Schedule 3 Code of conduct for letting agents provides a quality framework for Victoria to adopt.
Summary
We believe the experience we have gained in the operation of the resort in which we each own a lot (individually over 10+ years), has enabled us to identify areas for improvement in the Victorian legislation.

Thank you for providing us with the opportunity to put forward this submission for review, and we look forward to seeing the necessary changes to protect fellow Victorians.

We offer these suggestions in good faith and in the hope that difficulties we have experienced will not be repeated. 
We are happy to meet with relevant personnel or provide further material if requested, as we believe the suggestions are well founded.
We seek your support to the changes.
