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Consumer Property Acts Review Issues Paper No. 2

RESPONSE TO VOTING AND PROXIES - 5.2
QUESTION 29 - PROXY FARMING
My wife and I have owned and occupied an apartment in a multi level 130 apartment building for the past 20 years.  We have enjoyed the experience and have no regrets with regard to apartment lifestyle. However, we do have an issue with the misuse of proxies. In discussion with owners in our building and other Melbourne apartment complexes we have learned that a number of owners solicit large numbers of proxies, and in our particular situation, use these to elect pre-selected owners to the Owners Corporation Management  Committee.  
As a result, for a number of years our committees have been comprised of owners with limited management experience. Meetings have not been run effectively or efficiently, meeting intervals were changed from monthly to bi-monthly, there has not been a nominated chairperson, communication with owners has been poor, and there is no accepted management structure or protocol to guide the committee's operation. It is common for minutes to take two months before distribution and/or put on the notice board. Resolutions and decisions have not been followed up within a timely manner, and in some instances, not actioned at all.
Generally, due to apathy, only a small proportion of owners attend AGMs and those that do not attend prefer to give open proxies to other owners.  Unfortunately, this allows a small number of owners to preselect and control the composition of a committee, and prevent other more capable and willing owners from being elected.

Of all the decisions made at an AGM, the election of the committee is the most critical. Owners need to be able to ensure that elected members are willing to, and capable of managing our significant investment. We accept that proxies give owners the opportunity to vote when unable to attend in person, but it is also reasonable to expect that the OC committees should be structured and conducted in a professional manner, especially considering they are expected to manage budgets which can exceed a million dollars.

In our building, this situation has arisen due to the actions of a live in caretaker/cleaner who is an employee of our cleaning contractor. He has access to all residents and has formed social attachments by providing personal assistance to them. Unfortunately, he has used his position to determine the composition of committees by canvassing owners and arranging for proxies to be given to selected owners in order to ensure renewal of the cleaning contract and his continued employment. Although the Act prohibits requiring or demanding a lot owner to give a proxy, this is very difficult to prove if an owner insists it was offered.
This situation has been in existence since 2009. When we voice our concern about this practice, the usual response is "all you have to do is collect more proxies."  However, we believe this practice to be undemocratic, as it allows a minority of owners to control the governance of the owners corporation and we are seeking a more equitable solution. In 2008 an attempt by the incumbent committee to remove the caretaker resulted in a special general meeting being called, and the entire committee was removed and replaced by a committee of 12 preselected owners, with 7 owners supporting the retention of the caretaker plus 5 owners who were needed to exclude non supporters. 
It is now 2016 and at each AGM we have been presented with nominations for committee from 12 pre-selected owners. Because attendance is poor, a quorum is rarely present, and the nominated owners possess the majority of proxies, the outcome is a committee comprising the usual core owners and fill ins who rarely attend meetings. When motions attempting to change the current election procedure are presented they are always voted out. 
Another issue effected by proxy farming was approval of our Maintenance Plan, which requires approval at an AGM.  Although the OC Act 2006 requires the establishment of a Maintenance Plan, it was not approved until the 2015 AGM. The preselected committee members stone walled the introduction of the maintenance plan for years simply because they held the majority of proxies at the AGM.
QUESTION 30 - RESTRICTIONS ON USE OF PROXIES
We have made several complaints but have made little impact. The current OC Act 2006 has no useful or effective mechanism to limit the use of proxies. In fact, the Act is of little practical use in overcoming any situations where a committee or member is considered to be acting improperly.

For example, because a breach of the Act is a civil matter it is necessary to use the "Complaints Procedure". Our first action was to contact Consumer affairs helpline for an opinion as to the validity of our complaint. We then submitted a complaint form to the OC Manager and after some delay eventually met with a representative of the OC committee and were informed our complaint would be considered. We have taken this path on two occasions and have never received a written reply (required by the Act).   
The reason for this is clear, the Act is powerless, it depends upon the willingness of the complainant to have the determination and fortitude to force the issue to Vcat or Magistrates Court. The majority of owners are unwilling to devote the significant time and energy required to resolve problems and consequently give up.

The current practice of proxy farming is allowing small groups to control the outcome of both
OC committees and AGMs. Disappointingly, this is due to the apathy or laziness of owners. It is clear that the practice of Proxy farming is an unacceptable practice giving unwarranted power to a small group of owners. This review has the opportunity to address this  issue. 
The use of proxies at an AGM should not be allowed. Where possible owners should be required to attend the AGM to consider the pros and cons of the issues raised for resolution. After all, it is only one day a year.

It is clear that a significant number of owners are willing to provide open proxies, hence it would need little additional effort for proxy farming owners to obtain directed proxies. The aim of the 

OC Act should be to encourage or provide some incentive to attend the AGM. On this issue the current OC Act has failed. Proxy voting should not be accepted at the AGM. 
Accordingly, we request the following procedure be given serious consideration:- 

· OC Act should require the Notice of AGM be issued at least 28 days prior to the scheduled date. The notice will include:-
· A committee nomination form, a return envelope and a request for owners wishing to nominate for committee to complete the form and return it at least 21 days before the AGM.
· A statement that Proxy votes are not accepted at an AGM. Owners may vote by attending the AGM or by postal ballot. 
· A list of motions requiring resolution and appropriate rationale for their proposal.
· A statement that owners with a valid reason for non attendance must request postal ballots for committee and AGM resolutions. Voting must be completed, sealed and returned at least 7 days before the AGM.
We believe this procedure will significantly restrict the practice of proxy farming while allowing genuine absentees owners to exercise their vote.
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