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I am a solicitor with 40 years experience in Property Law.

I previously lectured in Property Law at Deakin University.

I am one of the authors of the standard Contract of Sale of Real Estate

My comments are brief.  I have written articles on many of the points raised and am happy to elaborate on my answers.
Question 1.

Ascertaining the cost of outgoings that will apply to a property after a plan is registered is virtually impossible for a vendor.  This matter is address in the Due Diligence Checklist and perhaps that information could be expanded.  This ought to be part of the purchaser’s due diligence.
Question 2.

This is not really a problem in practice.  It may be a problem in isolated situations but a purchaser who has plans to change the property should undertake additional due diligence.  Often the “problem” is not known to the vendor.

Questions 3 & 4

The Sale of Land Act provisions have been rarely used.  The ACL is a better vehicle for these requirements.

Question 5

The Checklist is an important part of the purchaser’s due diligence obligations.

Question 6

The proposal is raised on a regular basis.  The strongest argument against it is the cost to the vendor, who would be facing a cost of over $1,000 to be in a position to market a property.  If adopted, standard forms would need to be prescribed.

Questions 7 & 8

I am not aware of a purchaser ever having sought compensation.

Auctioneers, by and large, conduct auctions well.

Question 9

Retention of the Cooling Off right in the “private” auction environment adequately protects purchasers.
Questions 10 - 14

No comment

Question 15

The auctioneer.

Question 16

No, each purchaser is free to negotiate the terms upon which they are prepared to bid.

Questions 17 & 18

The current Cooling Off provisions work well, except the recent decision saying that the estate gent could not receive notification on behalf of the vendor.  That must be changed.
Question 19

The existing standard form contract works well and can adopt changes with well advertised Special Conditions.

Questions 20 & 21

The addition of Special Conditions that undermine the General Conditions is a problem.  One possible solution is a statutory prohibition on Special Conditions that derogate from the rights created by the General Conditions.  But that will require the General Conditions to become compulsory for the whole industry and creates more “red tape”.  That method would also create difficulties with amendments to the General Conditions that become necessary from time to time.

Such a regime is not impossible, but it is a substantial change and one that involves prescription in a presently voluntary environment.

Question 22

The off-the-plan environment is certainly the area of most “abuse” of the General Conditions.  However it is also a complex area as vendors need to anticipate issues that might arise months or years after the contract is signed.
Establishing a regime where vendors need “approval” from a regulator is appealing but would add further “red tape” and be costly.

Question 23

The role of the estate agents is to bring the parties together; it is not to set out the agreement between the parties.  The preparation of the contractual terms is the responsibility of the vendor’s solicitor or conveyancer.  No steps to confuse that clear division of responsibility should be encouraged.

The exemption should remain until there is a clear decision that it is not necessary.

Question 24

There is still a need to protect deposit monies.

Question 25

A purchaser should be entitled to avoid a contract if the vendor has not dealt with the deposit as required by the Act, but only until the vendor does comply.

Question 26
This is perhaps the greatest practical problem in conveyancing.

I wish to suggest some minor changes that can make stakeholding and deposit release work efficiently.
The vendor who seeks deposit release should have to provide reasonable proof as to the amount required to discharge any registered mortgage over the property.  If there are no registered mortgages or those amounts are less than 80% of the contract price, the deposit shall be released to the vendor 28 days after disclosure unless:

there is a Special Condition in the contract that has not been satisfied, in which case the deposit may be released to the vendor when that Special Condition is satisfied; or

the purchaser has raised a specific objection to the vendor’s title, in which case the deposit may be released to the vendor when that objection is satisfied.
Question 27
Schedule 1 Sale of Land Act was designed to provide a terms purchaser with information about mortgages.  It is overkill for deposit release.  The vendor should be required to provide written proof from the registered mortgagee as to the amount required to discharge the debt and nothing more.
Question 28

I am not aware of this right ever being used and do not regard it as an issue.

Question 29

There is already excessive regulation in this area.  If the parties wish to use bonds or guarantees they should be permitted to make their own arrangements.

Questions 30 & 31

The current arrangements work well.

Question 32

This is a rare event but I can see value in extending the period for the purchaser to give notice to 28 days would be a worthwhile reform.
Questions 33 & 34

I do not believe that these are important issues and vendors should adopt a “conservative” approach.

Question 35

This must be maintained.

Question 36

Purchaser might be better protective if the maximum deposit was reduced below 10%, but there is no push for this.  Purchaser would NOT be better protected if the deposit were increased above 10%.  The cap should remain at 10%.
Question 37

Progression payments should not be permitted as they increase the risk to the purchaser.  Any uncertainty in the Act that suggests otherwise should be clarified.

Question 38
It is common practice for off the plan deposit to be transferred from the estate agent’s trust account to the vendor’s solicitor’s trust account and then invested.  Whilst s.9AA(1)(a)(i) might not specifically authorise such transfers, the view is that holding in either account complies.  If there is doubt about that, a section such as s.24(1A) should be added to s.9AA.

Question 39

It is logical that deposit money should be treated differently before registration of the plan and no change is required.  Given that settlement occurs usually with 14 days or registration, the change in character of the deposit has no practical effect.

Question 40 & 41
The current disclosure requirements are adequate.  If there is a perception that further information should be obtained then this can be addressed in the Due Diligence Checklist.
Question 42

The vendor should be required to identify how the changes to the plan of subdivision affect the property sold.

Question 43

Provided that the vendor advises how the change affects the lot, the purchaser then has sufficient information to determine whether that change “materially affects” the lot, although only a Court can decide whether the purchaser’s assessment is correct.

Question 44

This is best dealt with by the misleading and deceptive conduct provisions of the ACL.  It concerns the “quality” of the product and is not a matter for the Sale of Land Act.

Question 45

Purchaser must accept an obligation to exercise due diligence.  Reading NOTICES is a fundamental element of diligence.

Question 46

I can see virtue in both changes.

Question 47

I believe that most plans are registered within the contractual sunset period.
I believe that, despite Clifford v Solid Investments, the parties are at liberty pursuant to common law principles, to agree to extend the time for registration.  Confirming that would be acceptable.

Question 48

Almost exclusively, off-the-plan contracts are ended because the plan has not been registered.  Purchaser’s who complain of “quality” defects face a huge battle to take on developers who hold their 10% deposit and will threaten rescission of the contract.  The ACL provides these purchasers (who often have unrealistic expectations) with the best hope of a remedy.

Question 49
No.

Question 50

This is the second biggest problem.

The obligation on developers is hollow as it does not give the purchaser the right to avoid if the developer does not comply.  Hence many developments are completed without an Owners Corporation being established and without Owners Corporation insurance.  In relation to “small” developments, this often means that the Owners Corporation is never established.

The land Titles Office should NOT approve a plan of subdivision until the developer has provided proof that the Owners Corporation has been established, a profession manager appointed and that appropriate insurance is in place.  This will add a cost to the developer but this may be factored into the price.

Question 51

This is not a matter for the Sale of Land Act.

Question 52

This is also a significant problem and punishes individual vendors for the collective failings of all members of the Owners Corporation.
Section 11 (2) Sale of Land Act should be repealed, removing the right to avoid the contract for breach of s.11 (1).
A purchaser is free to undertake whatever steps that the purchaser wishes to undertake in relation to insurance and administration of the Owners Corporation AFTER settlement.

Question 53
Early possession pending registration of the plan is not a big issue.

Question 54

There is still a place for terms contract in today’s market.  They are not common, but the have a role.
The recent amendments (and clarification) of the terms contract provisions are satisfactory.

Question 55

No.  Such a suggestion is an administrative nightmare.

Question 56

There have been examples of shady practices involving terms contracts.  One protection would be to require a Certificate of Independent Legal Advice to be obtained.

Question 57, 58 & 59
No experience with rent-to-buy contracts, land banking or online sales.

Question 60

I regard the small business statement as a fundamental protection for the purchaser.

Question 61

Agents tend to refer borrowers to mortgage brokers.

Question 62

No experience with these issues.

Question 63

protection of purchasers,

promotion of efficiencies on the sale of land.
Question 64 & 65

No comments

Question 66

Yes.

Question 67
No comment.

Question 68

No, I do not believe that the arbitration provisions are used.

Question 69

All disputes concerning the Sale of Land Act.

Australian Institute of Arbitrators.

Question 70

Mediation of all disputes should be a possibility.

Question 71

Given the emphasis on Alternative Dispute Resolution, all such methods should be available.  These dispute often involve relatively small amounts, such as $10,000 and it is too costly to take such disputes to Courts or VCAT.

Question 72

A general review of the Act would iron out some of the inconsistencies.

Current remedies are appropriate.

Question 73

Vendor’s should always have the opportunity to argue honest and reasonable mistake.

Question 74

Seeking remedies under the ACL allows a more general analysis of the conduct of the parties.  Remedies available under the ACL are adequate.
Question 75

Rescission is an effective deterrent and prosecutions are not.

Question 76

Irrelevant to the practice of conveyancing.

