Submission – Clive Rumney (via email)
Options for Reform of the owners Corporation Act.

Consumer Property Law Review.

Submission by Clive Rumney, 

[TEXT REDACTED]
Area 1.  On Licencing of OC Managers.

I support Option 1A – Full Licencing. 

Even speaking as an owner in a building that has never had a major reason to be dissatisfied with our OC Manager (with the possible exception of the one initially appointed by the developer*) I still support the Full Licencing option. 

OC Managers not only hold considerable sums of owner monies in their accounts, but are also heavily relied upon by OC C’tee’s for advice and guidance.  That a person who may not have undertaken, and satisfactorily completed, training in appropriate areas of expertise should be in such a position is just plain wrong.  For example: another owner and myself once attended, with our [TEXT REDACTED] strata Manager, an SCA–run Professional Development seminar for OC Managers.  We were both astounded to realise that we already knew more than some attendees and were able to answer some of the questions asked of the guest speaker. 

A licencing requirement will enable stricter enforcement and serve as a way to keep rouge operators out of the industry. 

I note that references to Licencing in the DP does not specify whether a licence should be held by each individual strata manager, or merely by the Manager of the form which employs them. Was this ambiguity intentional or an oversight?

On Unfair Terms in Management contracts.

I would support any measure which limits the ability of developers to maintain on-going control or undue influence over an Owners Corp of a property they develop. Obviously they will need to initially appoint an OC Manager, but I think that contract should not be for more than one year, certainly not more than two. * The initially appointed Manager for my building was clearly more motivated by a desire to sign-up more work from that developer than they were in supporting us on our complaints about building faults. 

I support Option 3A.

Area 2:   On Responsibilities of Developers, Occupiers and C’tee members.
My initial reaction was to express preference for the Queensland approach, but altered that view on reading the following in regard to the NSW approach “To strengthen the New South Wales approach, the additional developers’ obligations under Option 5B could also be included.” I therefore express my support for Option 5C. 

The example below underscores my firm belief that OC’s should be given greater levels of protection from unscrupulous developers.  And I think it should not be overlooked that in any reference to “Owners Corporation” what is really meant is “Groups of people who have outlaid considerable amounts of money to purchase a home”.  I suspect that too often the OC term is used in a way which invokes an impression of them being a disembodied legal entity. If/when thought processes are de-personalised in this way, those individual home owners may not be as well served by the law as they deserve to be. 
My example:  As referred to in my cover-letter, because my building was Stage 1 of a development which had originally been planned for the entire site, we therefore also had an OC membership stake-holding in the common-area of the site on which the new apartment complex was built. The developer of Stage 2 used his majority holding of Units of Entitlement to transfer our common-area interest to 2 square meter patch of land abutting the street. He then transferred land immediately adjacent to our building (including the access path to our main entrance and our terrace) to be his ‘private property’ and offered to sell it to residents (the OC) for $750,000.   That he was able to engage in such conduct under existing law is just plain wrong and should not be allowed. I would support any reform aimed at preventing such questionable conduct in future.

What made this situation even more shocking was that the associated changes to his endorsed plans were ‘rubber stamped’ by Yarra Council, simply because the developer had presented the changes to them as minor ones under “Secondary Consent” provisions.  This meant that, as adjoining property owners, we didn’t need to be advised of them. This is referred to in my attached letter to the Minister.

The practice I now know is called ‘Proxy Farming’ was also used by the Stage 2 developer. There was a clause in many of the Contracts of Sale by which purchasers gave ‘the vendor’ their proxy to vote in OC matters for three years. This practice, evidently wide-spread, means that the very body which is the obvious one to be the conduit for, or to speak on behalf of owners with a grievance about building faults, will effectively under the control of a developer who was responsible for those faults. 

I therefore also give my full support to Option 5D under section 2.1.2 of the Discussion Paper.

Duties and rights of owners and occupiers

I support all of Options 6A to 6G.  

These are largely common-sense provisions which should (hopefully) only be necessary to be enshrined in writing in situations where one or two owners refuse to cooperate with or obstruct OC responsibilities, or (as is more likely) those feign ignorance of their responsibilities, assume a right go ahead with what they want to do and basically challenge to OC to prove otherwise. Experience in my building has mostly revolved around Option 6D.

Reference is made on pages 5, 28, 33 and 41 of the Discussion Paper to how apathy can negatively affect decision making by an OC, particularly on issues which require a prescribed percentage support rate to be passed. 

Having also seen the wet-blanket-like effect of this first-hand I can identify with the problem, and how it might be countered.  While you can’t ‘make people be less apathetic’, perhaps a solution (of sorts) could be to ‘up the ante’ for being indifferent or apathetic towards OC Special Resolutions by giving a greater weight to votes which are cast than to those which are not.  For example, this could involve according all actual votes cast (both Yes and No ones) as being worth 1.5 times the value of the ‘by default’ votes of owners who don’t bother to.

I suggest a variant of this proposal could gain the support of OC’s, & owners, in developments which have a high proportion of non-resident owners – be they individuals or institutional investors.  While it is risky to generalize, there is a lot of evidence to suggest that non-resident owners are notoriously more likely to be apathetic &/or more reluctant to outlay money for common-area improvements. Their main interests are frequently income-stream and capital appreciation, whereas resident owners may be more supportive of OC measures to improve ‘livability’ of a building.  Thus, to counter the no-vote wet-blanket factor, the votes of resident owners could be accorded a similarly upgraded weighting. 

These measures don’t discriminate against any one ‘side’ in a ballot, they simply uphold a principle that the decision of an owner who does vote deserves to be more highly valued than a non-vote of someone who doesn’t bother to do so.

I agree with the decision not to propose any options regarding C’tee size and process [Page 35 of the DP] and do not support Option 10A.  The latter would make a quorum just 4 members, and might create grounds for ‘Too much power with too few” complaints.

My belief/suspicion is that Option 10B is something that C’tees probably already adopt to facilitate their decision-making – including conducting E-ballots of members.  That would be a common sense measure which, if not currently legally endorsed, should be.

Area 7.2.1
Lot  Liability and Entitlement.

I could only support Option 20A if the time period for the developers initial setting were set at 3 or 4 years, a time period should be sufficient for a staged development to be completed.  

Thereafter I think Option 20B should apply.  

The more complicated the procedures for changing the settings for liability and entitlements, the more protracted and divisive the process could become. 

On that basis, I therefore support Option 20E.
